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J. RAYMOND McCARL VS. ARTHUR W. PENCE 

.. . *' ■ ', . • ; v ’ -?c*j ; 

Supreme Court of the District of Columbia 


Art h ur W. Pence, Plaintiff, 

V8 . 

J. Raymond McCarl, Comptroller General of 
the United States; Dwight F. Davis, Secretary 
of War; Kenzie W. Walker, Chief of Finance, 
United States Army; and Carl Halla, Finance 
Department, United States Army, defendants. J 


Equity No. 45272 


United States of America, 

District of Columbia, ss: 

■ - ■' !•' . 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

• ' • i ; . \ ; 7 • 

1 In the Supreme Court of the District of Columbia 


Equity No. 45272. 


i 


Arthur W. Pence 

vs. 

J. Raymond McCarl, Comptroller General of 
the United States: Dwight F. Davis, Secretary 
of War; Kerizie W. Walker, Chief of Finance, 

United States Army; Carl Halla, Finance De¬ 
partment, United States Army. 

i 

BiU of complaint 
Filed February 17, 1926 

The plaintiff, Arthur W. Pence, respectfully shows to the court: 

1. He is a citizen of the United States and a first lieutenant, Corps 

of Engineers, United States Army, stationed at the War Department, 
and resides in the District of Columbia. i 

The defendant J. Raymond McCarl is a citizen of the United 
States, is Comptroller General of the United States, afld resides in 
the District of Columbia. 

The defendant Dwight F. Davis is a citizen of the United States, 
is Secretary of War, and resides in the District of Columbia. 

The defendant Kenzie W. Walker is a citizen of the United States, 
a major general and Chief of Finance, United States Army, and 
resides in the District of Columbia. . T j v 

The defendant Carl Halla is a citizen of the United Spates, a cap¬ 
tain in the Finance Department, United ^States Army, on duty as a 
disbursing officer in the War Department^ and resides in the District 
of Columbia. 

2. The plaintiff was graduated from the United States Military 
Academy and duly appointed second lieutenant^ Corps of Engineers, 
United States Army, November 1.1918; was duly promoted and ap¬ 
pointed first lieutenant, Corps oi Engineers, United States Army, 
May 1, 1919, which office he now holds, and has actively and faith- 
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fully discharged continuously his duties as an officer of the United 
States throughout his entire service. 

3. As such officer of the Army he has been and is entitled by law 
to be paid and to receive certain pay and allowances provided by acts 
of Congress of the United States, and during the entire period of his 
service as an Army officer his pay and allowances have been so paid 
to him up to and including August 31, 1924, payments having been 

regularly made on or shortly after the last day of each month. 
2 For the period from September 1,1924, up to the filing of this 

bill of complaint Congress has appropriated funds covering 
his pay and allowances, and the money for the payment thereof has 
been actually available and has been turned over to and in the pos¬ 
session of the defendant Carl Halla, who has been and is charged 
with the duty of paying to the plaintiff his pay and allowances as an 
officer of the Army as aforesaid. 

4. Before and since September 1, 1924, plaintiff has been on dutv 
in the office of the Chief of Engineers, War Department, from which 
duty he has now been relieved and ordered to take transport sailing 
from New York March 12, 1926, for station and duty in the Philip¬ 
pine Islands. 

5. On or about May 1, 1924, the defendant J. Raymond McCarl, 
pretending to act within the functions of his office of Comptroller 
General and with the purpose of withholding from the plaintiff the 
pay and .allowances provided and appropriated as aforesaid, gave 
notice to him of a pretended claim of indebtedness by the plaintiff to 
the United States m the sum of $1,340.08 for alleged overpayment to 
him for commutation of quarters, heat, and light for his dependent 
mother for t the periods November 1 to December 1, 1918, and from 
January 1,1919, to January 27,1921, and unlawfully and wrongfully 
threatened the plaintiff that unless said amount was refunded or 
satisfactory arrangements made for refundment by May 24, 1924. 
a charge of indebtedness would be raised against plaintiff on the 
books of the General Accounting Office and appropriate action taken 
to recover the same. (Copy of said letter is attached hereto and 
made a part hereof as plaintiff’s Exhibit No. 1.) And on or about 
June 23, 1924, the defendant McCarl, acting with like pretense and 
purpose, did unlawfully and wrongfully raise a charge of indebted¬ 
ness to the United States against plaintiff on the books of the General 
Accounting Office in the said amount of $1,340.08 for said alleged 
erroneous payment to him for commutation of quarters, heat, and 
light for his dependent mother for the periods above mentioned and 
did unlawfully and wrongfully demand that plaintiff promptly pay 
into the General Accounting Office the said amount, to be credited 
in the sums and to the appropriations following: 


Pay of the Army, 1919-$496.72 

1920_ 486.82 

“ 1923_-_ 356.34 


(A copy of the “Notice of settlement” is attached hereto 
3 and made a part hereof as plaintiff’s Exhibit No. 2.) On 
August 7, 1924, the defendant Kenzie W. Walker, Chief of 
Finance, recommended to the Adjutant General of the Army stop¬ 
page of the plaintiff’s pay as an officer of the Army for the refund¬ 
ment of said amount of $1,340.08, at the rate of $35 per month, and 
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on August 11, 1924, said stoppage was 64 approved as recommended ” 
in an endorsement signed 44 By order of the Secretary of War: S. 
Whipple, Adjutant General ” (copies of said 44 recommendation ” and 
44 approval ” are attached hereto and made a part hereof as plain¬ 
tiff’s Exhibits 3 and 4). * 

On August 18, 1924, the defendant Carl Halla notified defendant 
Kenzie W. Walker that defendant J. Raymond McCarl had also dis¬ 
allowed payments in the amount of $77.20 made by defendant Halla 
to the plaintiff on account of increased allowances by reason of 
dependent mother, for the month of December, 1922, and January, 
1923, and requested “authority” to deduct the said amount from 
plaintiff’s pay in addition to the said amount of $1,340.08 previously 
ordered stopped as aforesaid (copy of which communication is 
attached hereto and made a part hereof as plaintiff’s Exhibit 5).; 
thereupon, in an endorsement dated August 23, 1924, (copy of which 
is attached hereto and made a part hereof as plaintiff’s Exhibit 6) 
the defendant Walker, recommended to The Adjutant General that 
the stoppage of $1,340.08 approved against the pay and allowances of 
the plaintiff on August 11, 1924, be increased in the amount of 
$77.20, and said increased stoppage was “Approved as recom¬ 
mended” in an endorsement signed “By order of the Secretary of 
War: S. Whipple, Adjutant General.” (Copy of which is attached 
hereto and made a part hereof as plaintiff’s Exhibit 7.) *j 
On or about October 4, 1924, the said defendant J.i Raymond 
McCarl disallowed payments made by one Captain L. M. Thibadeau, 
Finance Department, to the plaintiff on account of allowances 
by reason of dependent mother, for the months of July, August, 
September, October, and December, 1922, in the amount of $191.80; 
on October 4,1924, defendant Walker recommended to The Adjutant 
General (copy of which is attached hereto and made a part hereof 
as plaintiff’s Exhibit 8) stoppage of the pay and allowances of the 
plaintiff in said amount of $191.80, in addition to the above stop- 

E ages of $1,340.08 and $77.20, respectively, and that said stoppage, 
ke the two others, be collected by withholding plaintiffs pay and 
allowances at the rate of $35 per month; which additional stoppage 
was “Approved as recommended” in an endorsement signed “By 
order of the Secretary of War: H. L. Walthall, Adjutant General. 

' (Copy of which is attached hereto and made a part hereof as plain¬ 
tiff’s Exhibit 9.) 

4 6. Beginning with the pay month of September^ 1924, and 

for each and every month thereafter, the defendant Kenzie W. 
Walker, purporting to act by authority of the Secretary of War, 
and since October, 1925, purporting to act by authority of the 
defendant Dwight F. Davis, Secretary of War, has prepared and 
sent out, monthly, to the several disbursing officers of the Army 
charged with the duty of paying officers of the Army,* a list of 
stoppages against the pay and allowances of the many officers of the 
Army, including the plaintiff, against whose pay and allowances 
the defendant J. Raymond McCarl had presumed to set up charged 
of indebtedness to the United States and against whose pay and 
allowances the Secretary of War and defendant Kenzie W. Walker 
issued stoppage orders to make good such alleged indebtedness, 
with directions to said disbursing officers to make the deductions 
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from the pay and allowances of such officers as indicated on said - 
stoppage lists; and the aforesaid orders and circulars were and are 
obeyed by the disbursing officers of the Army, and particularly were 
and are obeyed by the defendant Carl Halla, as orders from the 
Secretary of War to withhold $35 per month of plaintiff’s pay and 
allowances, by reason whereof, $35 per month, for each and every 
month since and including September, 1924, of plaintiff’s lawful 
pay and allowances has been wrongfully withheld by the defendant 
Carl Halla under the coercion of the defendants J. Raymond McCarl 
and his military superiors, the Secretaryof War, since October, 1925, 
the defendant Dwight F. Davis, and Kenzie W. Walker, the total 
amount of his lawful pay and allowances thus unlawfully withheld 
up to and including the month of January, 1926, being the sum of 
$595.00. 

7. Plaintiff is not indebted to the United States in the sum of 
$1,609.08, or any other sum, and the withholding of his pay and 
allowances as set out herein has been and is without his consent and 
over his protest. The alleged indebtedness to the United States by 
the plaintiff set up by the defendant J. Raymond McCarl and 
ordered paid by the defendants Dwight F. Davis and Kenzie W. 
Walker is based upon a reopening and reexamination by the said 
defendant McCarl of the accounts of disbursing officers of the United 
States Army who had made payments to the plaintiff of commuta¬ 
tion of quarters, heat and light for his dependent mother, in ac¬ 
cordance with the practice then prevailing in the accounting offices 
of the Government, and after the accounts of the several disbursing 
officers had been settled in the regular course of official business and 
the plaintiff’s pay and allowances had been paid to him by the 

several disbursing officers in the regular course of their duty. 

5 The alleged claim in favor of the United States has not been 
established against the plaintiff, but is merely an ex parte 
statement of indebtedness set up by the said defendant J. Raymond 
McCarl, adopted and collected out of plaintiff’s pay and allowances 
by the unlawful- stoppage orders of the defendants Dwight F. Davis, 
Secretary of War, and Kenzie W. Walker, Chief of Finance, U. S. 
Army, as aforesaid, and plaintiff denies any liability whatever on 
account of said alleged claim or by reason of said orders. 

8. As appears from the action taken by the defendants, as 
aforesaid, $35 of plaintiff’s monthly pay and allowances since August 
31, 1924, has been and is still being wrongfully withheld from the 

E laintiff; yet, notwithstanding that the defendants have not, nor 
as either of them, the lawful right to withhold, or cause to be with¬ 
held, the pay and allowances of plaintiff or any part thereof, never¬ 
theless the defendant J. Raymond McCarl and the defendants 
Dwight F. Davis and Kenzie W. Walker, through their orders and 
circulars issued as aforesaid, are cooperating in the enforcement of 
said unlawful demand against the plaintiff, and the defendants 
Dwight F. Davis and Kenzie W. Walker are making effective against 
the defendant Halla, who is their subordinate officer, the said- unlaw¬ 
ful demand; the said defendants are unlawfully interfering with 
the defendant Carl Halla in the performance of the duty imposed on 
him by law to pay to the plaintiff the pay and allowances provided 
and appropriated as aforesaid. The aforesaid orders and circulars 
are accepted by the disbursing officers of the Army, and particularly 
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* j 

the defendant Carl Halla, as directions from superior | officers to 
withhold $35 per month from plaintiff’s monthly pay and allow¬ 
ances; the defendant Carl Halla has accordingly withheld said 
amount from plaintiff’s pay and allowances monthly, and, unless 
defendants be enjoined by this court, said or some other amount will 
continue to be withheld monthly from plaintiff’s pay and allowances 
until the whole amount of the alleged indebtedness of $1,609.08 shall 
have been thus refunded. 

9. While the defendant Halla is now plaintiff’s disbursing officer, 

S laintiff is now under orders for a long and expensive journey for 
uty in the Philippine Islands and the said stoppage lists hr circulars 
will follow plaintiff and will be effective to cause the disbursing offi¬ 
cers at his new station and wherever he may at any time be serv¬ 
ing to deduct from his monthly pay and allowances the said 
6 stoppage of $35 until the whole amount $1,609.08 unlawfully 
stopped against his pay and allowances has been thus re¬ 
funded. While on foreign duty plaintiff will not have access to 
courts of competent jurisdiction and will be denied the process of 
the court, while his pay and allowances as an officer of the Army 
are being unlawfully withheld. 

10. Plaintiff is advised that he is entitled to receive his full pay 
and allowances as provided and appropriated by Congress; that the 
defendants, J. Raymond McCarl, the Comptroller General of the 
United States; Dwight F. Davis, Secretary of War; Kenzie W. 
Walker, Chief of Finance, United States Army; and Carl Halla, 
captain, Finance Department, have not, nor has any of them, the 
right to withhold or direct the withholding of his pay and allow¬ 
ances as an officer of the Army, or any part thereof, or to set off any 
part thereof against the said alleged claim of indebtedness to the 
United States set up against him, by the defendant J. Raymond 
McCarl; that the defendant Dwight F. Davis, Secretary of War, was 


tnem; mat the defendant Kenzie W. Walker, Chief of Jbinance, 
United States Army, was and is without right or authority to advise 
or recommend that the Secretary of War withhold or direct the with¬ 
holding of plaintiff’s pay and allowances, or any part thereof, or to 
order or direct any disbursing officer or other officer -in the Finance 
Department to withhold plaintiff’s pay and allowances, 6r any part 
thereof, or in any manner to interfere with the prompt payment 
thereof; that the defendant Carl Halla, charged with me duty of 
paying to the plaintiff his lawful pay and allowances, is hot author¬ 
ized to withhold the same or anv part thereof; and that the actions 
of the defendants J. Raymond McCarl, Dwight F. Davis, and 
Kenzie W. Walker, in interfering with the defendant Carl Halla in 
paying to the plaintiff his pay and allowances and the refusal of the 
defendant Carl Halla to pay the same to plaintiff as aforesaid are 
unlawful invasions of the rights of plaintiff, resulting in irreparable 
iniurv to him, against which he has no adequate and complete rem¬ 


edy save and except in a court of equity. 

Wherefore, the premise considered, the plaintiff prays as follows: 
1. That the process of this court issue to each of the defendants 
requiring him to appear and answer this bill. L 
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2. That the defendants J. Raymond McCarl, Comptroller 

7 General of the United States, Dwight F. Davis, Secretary of 
War, and Kenzie W. Walker, Chief of Finance, United States 

Army, be restrained and enjoined pendente lite, and permanently 
upon the final hearing of this cause, from and against any and all 
interference with the defendant Carl Halla, or any other disbursing 
officer of the United States Army, to prevent the payment to the 
plaintiff of the balance of $595 due and unpaid to him on January 31. 
1926, on account of his pay and allowances as a first lieutenant in 
the United States Army, and from causing the withholding by said 
defendant Carl Halla, or any other disbursing officer of the United 
States Army, of any part of the plaintiff’s pay and allowances for 
the purpose of liquidating said disputed claim for $1,609.08 set up 
against the plaintiff as set forth herein as arising on account of over¬ 
payments to the plaintiff of that amount for commutation of quar¬ 
ters, heat, and light, on account of dependent mother, for the periods 
November 1 to December 1, 1918, January 1, 1919, to January 27, 
1921, the months of December, 1922, ana January, 1923, and the 
months of July to December, inclusive, 1922. 

3. That the defendant Carl Halla, captain, Finance Department, 
United States Army, be enjoined and restrained pendente lite, and 
permanently upon the final hearing of this cause, from withholding 
from the plaintiff the above-mentioned balance of $595, or any part 
of the plaintiff’s pay and allowances accruing or to accrue after 
August 31, 1924, by reason of anything contained in said claim of 
indebtedness against the plaintiff by the defendant J. Raymond 
McCarl, by the defendant Dwight F. Davis, or his predecessor in 
office, and the defendant Kenzie W. Walker, as set out herein; and 
that the defendant Carl Halla be also enjoined and commanded to 
pay to the plaintiff the said sum of $595 and any and all sums with¬ 
held from the plaintiff’s pay and allowances by reason of said action 
by the defendant J. Raymond McCarl, and the defendant Dwight F. 
Davis, or his predecessor in office, and the defendant Kenzie W. 
Walker, and to continue to pay to the plaintiff his regular pay and 
allowances in the usual and customary way in which officers of the 
Army are paid. 

4. That a rule issue to the defendants and each of them requiring 
them and each of them to appear at the time to be fixed therein, ana 
show cause if any they have why they and each of them should not 
be restrained and enjoined as aforesaid, pending the final hearing of 

this cause. 

8 And for such other, further, and general relief as the nature 
of the cause may require. 

Arthur W. Pence, 

Plaintiff. 

Samuel T. An sell, 

George M. Wilmeth, 

Counsel, for Plaintiff , Transportation Bldg. 

District of Columbia, ss: 

I, Arthur W. Pence, under oath, state that I have read the fore¬ 
going bill of complaint by me subscribed, and know the contents 
thereof, and that the matters and things therein set forth I verily 
believe to be true. 


Arthur W. Pence. 







Subscribed and sworn to before me this the 13 day of February, 
1926. 

Meta A. Faulconer, 

I Notary. 

9 {Exhibit #1 ) 

General Accounting Office, Division of Law, 

Washington, May 1,192If. 

Office of the Solicitor, Col. 377 HWC | 

Mr. Arthur W. Pence, 

1862 Mintwood Place, Washington, D. C. : 

Sir : By reason of erroneous payments to you for commutation of 
quarters, heat, and light on account of alleged dependency upon you 
of your mother for the periods November 1 to December 1,1918, and 
from January 1, 1919, to January 27j 1921, you have been found 
indebted to the United States in the sum of $1,340.08. 

The amount should be remitted to this office promptly! on receipt 
hereof, and if remittance is made by check or draft tl 
be made payable to the United States, 


In the event that no refundment or satisfactory arrangement for 
refundment is made by May 24, 1924, a charge will be raised on the 
books of the General Accounting Office and appropriate action taken 
to recover same. 

Respectfully, 

For the Comptroller General: 

(Sgd) R. L. G^ze, 

Solicitor. 


8. B. Williams 


Total doe the United States.. 
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(Exhibit #5) 

[10th In<L] « 

DD-MAB***CH/MS (Pence, Arthur W.) ! . 

Finance Dept., U. S. Army, The Finance Office, Washington. 
August 18, 1924. 

To: The Chief of Finance, U. S. Army, Washington, I). C 
1. The followin 


g payments of increased allowances 
of dependent mother made to 1st Lieut. A. W. Pence, C. 
office, have been disallowed by the General Accounting 


Disbursing officer 


Period 


Voucher No. 


$38.60 

38.60 


TotaL 


2. Authority is requested to deduct the above amou it [from Lieu 
tenant Pence’s pay, in addition to the amount menti med in para 
graph 4, 3d indorsement. 

For the Finance Officer: 


(sgd) Carl Halla, . 
Chief , Money Accounts Branch. 

■ • - ' I 

12 (Exhibit #6) 

[llth Ind.] 

.245.81—FAA (Pence, Arthur W.) MTT 

Office of Chief of Finance, August 23, 1924—To The Adjutant 
General. t ! 

1. Recommending that stoppage approved against \ he pay of 1st 
Lieut. Arthur W. Pence, C. E., on August 11, 1924, b} increased in 
the amount $77.20 covering overpayment cited in preceding indorse¬ 
ment. 

For the Chief of Finance: j 

(sgd) E. O. Hopkins, * 

Assistant. 

{Exhibit #7) 

- 

[12th Ind.] 

. 

A. S. 201-Pence, Arthur W. (6-2^24) Off. 451 SW/NES 

War Department, A. G. O., August 27, 1924—To Th|e Chief of 
Finance. 

■ 

Approved.as recommended in the llth Indorsement hereon. 

By order of the Secretaiy of War: 

(sgd) S. Whipple, 

Adjutant General . 












.• •' '- ' - -.■*.• . • . V. •."■ •' . " •• 


VW.T.1' 


J. RAYMOND McCARL. YS. ARTHUR W. PENCE 


(Exhibit #8) 

[1st Ind.] 

245.81-FAA (Pence, Arthur W.) MCN 

Office of Chief of Finance, October 4, 1924—To The Adjutant 
General. 

i 

1. It is recommended that stoppage in the amount of $191.80 be 
approved against the pay of 1st Lieutenant Arthur W. Pence, En¬ 
gineers, to be collected at the rate of $35.00 per month. This amount 
is in addition to that approved by the Secretary of War on August 
11, 1924, and collection is to be made after refundment of the 
amount shown on the Stoppage Circular. 

For the Chief of Finance: 

(sgd) F. W. Coleman, 
Colonel , Finance Department . 

(Exhibit #9) 

[2nd Ind.] 

A. G. 201 (Pence, Arthur W.) 10-2-24 Offs. 451, HLW/MEM 

War Department, A. G. O., October 8, 1924—To Chief of Finance. 

Approved as recommended in the 1st indorsement hereon. 

By order of the Secretary of War: 

(sgd) A. G. Walthall, 

Adjutant General. 

13 Filed Feb. 17, 1926 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
Arthur W. Pence, Plaintiff 

V8m 

J. Raymond McCarl, Dwight F. Davis, Kenneth 'Equity No. 45272 
W. Walker, Carl Halla, defendants 

Buie to show cause 

Upon consideration of the bill of complaint filed in the above-en¬ 
titled cause, it is this the 17th day of February, 1926. 

Ordered, that the defendants, J. Raymond McCarl, Dwight F. 
Davis, Kenneth W. Walker, and Carl Halla, appear in the Court on 
the 26th day of February, 1926, at 10 o’clock a. m., and show cause, 
if any they have, why they , should not be enjoined and restrained 
pending the final hearing of this cause as prayed in the said bill of 
complaint: Provided , That a copy of this rule and of said bill of 
plaint be served ur>on the defendants and each of them at ‘ 
cle: 


F. L. Siddons, 

Justice 
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n 


Marshal*8 return 
mph 


Served within rule bill of complaint: J. T. McCarl, 2/17/26; 



2/18/26, pensonally 


E. C. Snyder, U. S. Marshal. 

W. 
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In the Supreme Court of the District of Columbia 
(Filed Feb. 26,1926) | 


Arthur W. Pence, First Lieut., U. S. Army,) 

plaintiff 


v. 


Equity No. 45272 


J. Raymond McCarl, Comptroller General of 
the United States, Dwight W. Davis, Secre- > 
tary of War, Kenzie W. Walker, Major Gen¬ 
eral, Chief of Finance; Carl Halla, Captain, 

Finance Department, U. S. Army, defendants. 

■ • . ,] 

Separate answer of J. Raymond McCarl to the rule to show cause 

Comes now J. Raymond McCarl as Comptroller General of the 
United States, one ox the defendants herein, for himself individually 
and officially, appearing specifically and out of comity and respect 
for the court, but without submitting himself to the jurisdiction 
thereof, and now and at all times saving and reserving' to himself 
the benefit of all objections and exceptions to the errors and insuffi¬ 
ciencies to the bill of complaint filed herein, and for misjoinder of 
and want of proper parties defendant, and reserving unto himself 
individually and officially the lack of jurisdiction of this court over 
the subject matter of the bill of complaint and the lack of jurisdic¬ 
tion of this court to restrain and enjoin him as Comptroller General 
of the United States from performing the discretionary duties con¬ 
ferred and mandatorily enjoined by the statute of the United States 
upon the Comptroller General of the United States, nevertheless 
answering so much of the rule to show'cause as he is advised it is 
material and necessary for him to make answer thereto, says as 
follows: 

15 (1) The averments of paragraph 1 of the bill, except in so 

far as they refer directly to the defendants Dwight Wt Davis, 
Kenzie W. Walker, and Carl Halla, as to which the defendant has 
no knowledge but is informed that the said defendants will answer 
separately, are admitted, but further answering the said paragraph 
this defendant avers that he resides in the District of Columbia solely 
for the purpose of performing his official duties as Comptroller Gen¬ 


eral of the United States and that he is a legal resident of the State 
of Nebraska. 

(2) The averments of paragraph 2 of the bill are admitted. 

(3) This defendant avers in answer to paragraph 3 of the bill 
that the monthly and annual pay of plaintiff must be ascertained. 
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computed, and determined pursuant to the provisions of the act of 
June 10, 1922, 42 Stat. 625 to 633, inclusive, and other statutes as 
construed in many decisions of the courts and of the accounting 
officers of the United States and in general in accordance with the 
conditions of first appointment in the Army, grade held, length of 
service in the grade, and character of duty performed. The monthly 
and annual rental and subsistence allowances authorized by the said 
act of June 10, 1922, and the amendatory act of May 31, 1924, 43. 
Stat. 250, is dependent upon all of the factors which determine the- 
particular one of the six pay periods from which plaintiff is entitled 
to pay; whether plaintiff has a wife, child, or dependent children 
under twenty-one years of age or a mother “ in fact dependent upon 
him for chief support; ” and whether the full number of rooms 
authorized by law for his grade have been assigned to him and if 
not, whether his superior officer has certified that a less number of 
rooms are sufficient for his needs. When the character of plaintiff’s 
first appointment in the service, his grade, length of active service, 
and character of duty has been determined and the amount of 

16 monthly or annual pay has been ascertained, computed, and 
determined, and the facts determined as to whether he has a 

wife, child, or children under twenty-one years of age, or a mother,, 
in fact dependent upon him for her chief support, and whether he or 
his dependents have been assigned public quarters, the total amount 
of his monthly or annual pay and allowances is chargeable to the- 
appropriations made by the Army appropriation act of February 
12, 1925, 43 Stat. 895, 896, 890, as follows: “ For pay of officers of 
the line and staff, the $29,809,300 ”; “ For additional pay to officers' 
for length of service, $5,529,998 ”; “ For rental allowances including 
allowances for quarters for enlisted men on duty where public- 
quarters are not available, $6,200,000”; and “For subsistence al¬ 
lowances, $5,550,000.” 

However, said pay and allowances can not be paid from said lump 
sums unless and until it be shown that same has not been forfeited 
under the act of June 10, 1896, 29 Stat. 361, on account of employ¬ 
ment by a contractor furnishing war or naval supplies to the United 
States, or under section 1265, Revised Statutes, he was not on fur¬ 
lough or half pay, or under the act of April 27, 1914, 38 Stat. 353, 
he was not absent from duty due to intemperate use of drugs or 
alcoholic liquors or other misconduct, or had not been sentenced by an 
Army court-martial to forfeit all or part of his pay and allowances 
or was not otherwise indebted to the United States for which a stop- 
page order has been issued under the act of July 16, 1892, 27 Stat. 
177, or has not been assigned under the act of March 2, 1907, 34 
Stat. 1159, or he has not prevented social intercourse between officers 
and enlisted men of the Army as provided in the act of June 5, 1920, 
41 Stat. 976. 

17 This defendant denies that any part of- the sums appro¬ 
priated by the act of February 12,1925, for the pay and allow¬ 
ances prescribed by law for all officers of the Army during the fiscal 
year 1926 has been turned over to, or otherwise placed in the posses¬ 
sion of Carl Halla or any other Army disbursing officer as moneys 
of plaintiff’s pay and allowances, or any specific portion thereof, but 
that such sums of said appropriation act of February 12,1925, as may 
be to his credit with the Treasurer of the United States have beerr 
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advanced to him upon warrants countersigned by this defendant as 
Comptroller General of the United States to make payments of credit 
balances determined by defendant in favor of creditors of j the United 
States, and all other payments made by defendant Halla are made on 
his sole responsibility under his official bond to the United States 
for all such payments that this defendant may determine in the audit 
of his account not to have been legally and rightfully made. 

(4) The averments of paragraph 4 are admitted. j 

(5) The averments of paragraph 5 with respect to the authority 

of this defendant as Comptroller General of the United| States are 
matters of statutory law beginning with the ordinance of September 
26, 1TT8, of the Continental Congress and including the acts of Sep¬ 
tember 2, 1789, 1 Stat. 65, act of March 3, 1817, 3 Stat.'366, act of 
July 31, 1894, 28 Stat. 205, 211, except where inconsistent to and 
repealed by the Budget an& Accounting Act of June 10, 1921, 42 
Stat. 23, 27. This defendant ha ^ tff 

ity on him confined by section 236, Revised Statutes, as~amefided/ 
by the budget and accou nting- act-ef - June- IQ, 1921, 42 Stat. 24, thafl 
plain tiin gjodetefeetcTfo tEe^ United S tates ^ 

certificates tha t woro —net—in—accordance with the facts as 
req uired by section 106 of the act of March 4, 1909, 35 Stat. 
18 llOTTandllie 94th article of war and pursuant to 'the author¬ 
ity on him conferred to superintend collection of all balances 
certified by him to be due the United States, requested that thef 
sums erroneously paid plaintiff be withheld from his pay pursuant to 
the aforesaid act of July 16, 1892, 27 Stat. 177, and, a? shown by 
laintiff’s exhibits, such order was issued August 11, 1924, by the 

trv ' + • it t t f» j a aa i il* i + aa m f 




month, and supplemental orders were issued August 27^ 1924, a 
October 8,1924, for the withholding of $77.20 and $191.80 addition 
respectively. This defendant did not issue said orders for the wi 
holding of plaintiff’s pay and alleges that the duties and xespons 
ties imposed and conferred on him by law with 

ts 

are discretionary duties and not subject to judicial control by injunc¬ 
tion or otherwise. ; , ! 

(6) The averments of paragraph 6, except in so far as they refer 
directly to defendants Dwight W. Davis, Kenzie W. Walker, and 
Carl Halla, as to which this defendant has no knowledge but is in¬ 
formed that said defendants will answer separately, ana] further ex¬ 
ions 


cepting the averments of plaintiff’s conclusions of law that the with¬ 
holding of his pay and allowances by him complained of was 
44 wrongful ” and 44 unlawful,” are admitted. 

(7) This defendant avers in answer to paragraph 7, of the bill 
of complaint that pursuant to paragraph 1256, Army Regulations, 
plaintiff prepared nis monthly pay vouchers, claimed commutation 
of quarters, heat, and light, under the act of April 16,1918, 40 Stat. 
530, and subsequently, under the act of June 10, 1922, 42 Stat. 627, 
for a dependent mother, certified such vouchers as correct, and ac¬ 
cepted payment thereof from Army disbursing officers. 
19 It was subsequently made to appear from affidavits executed 
by plaintiff’s mother that she owned and possessed stocks* 
and bonds valued by her at $19,892, and had an income of $1,670 
per annum from sources other and greater than contributions made 
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by plaintiff to her support. Upon receipt of such evidence, this de¬ 
fendant held that plaintiff’s mother was not dependent upon him 
as required by the acts of April 16, 1918, and June 10, 1922, and 
that plaintiff was not entitled to the allowances which he had claimed 
and obtained as aforesaid on behalf of his mother. Such payments 
were debited in the account of plaintiff by this defendant and upon 
his request for refundment of the allowances, plaintiff replied by 
letter dated July 3, 1924, to the General Accounting Office under 
this defendant as follows: 

44 1. Reference is made to your notice of settlement of claim Cer¬ 
tificate No. U. S. 399-W, United States claim No. C. O. L. 377, dated 
June 23, 1924. Your attention is invited to the following extract 
■ from the Act of July 16, 1892 (27 Stat. 177): 

444 The pay of officers of the Army may be withheld under section 
1766 of the Revised Statutes on account of an indebtedness to the 


United States, admitted or shown by the judgment of court, but not 
otherwise, unless upon a special order issued according to the discre¬ 
tion of the Secretary of War.’ 

* 4 2. It is not desired to make any payment in settlement of this 
claim at this time, pending decision on legislation outlined in Cir. 
7, W. D. 1924. 

“(Signed) A. W. Pence, 

44 1st Lieutenant , Corps of Engineers .” 


Thereupon the indebtedness was reported in usual course to the 
Secretary of War for his action pursuant to the act of July 16, 1892. 

With respect to plaintiff’s denial of liability for said allowances 
charged by defendant McCarl in settlements as having been im¬ 
properly claimed and received, defendant avers that under 
20 section 191, Revised Statutes, as amended by section 304 of 
the act of June 10, 1921, such settlements are final and con¬ 
clusive on plaintiff and this court in so far as general appropriations 
are concerned and in the absence of a specific appropriation by Con¬ 
gress. No such specific appropriation has been made. 

(8) The averments of paragraph 8 of the bill, except as they have 
been admitted or denied in answers to averments of other para¬ 
graphs of the bill, are plaintiff’s conclusions of law which this de¬ 
fendant is advised that he is not required to answer. 

* (9) This defendant in answer to paragraph 9 denies that any 
sum has been unlawfully withheld from the pay of plaintiff and 
admits the other averments of fact in said paragraph. 

(10) This defendant denies all averments of fact in paragraph 
10 in so far as they relate to this defendant and submits that tne 
withholding of plaintiff’s pay is in accordance with the act of July 
16, 1892, 27 Stat. 177, and that plaintiff has a plain and adequate 
remedy at law under the Judicial Code of March 3, 1911, 36 Stat. 
1135 to 1143, inclusive, in a suit against the United States for any 
sums which he believes to have been wrongfully withheld from his 
pay and that this court has no jurisdiction to enjoin these defendants 
from performing the duties expressly imposed on them by law nor 
to control them in the performance of their discretionary duties. 

, Therefore, this defendant having fully answered the rule to show 
cause, prays that your honorable court deny an injunction pendente 
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lite and dismiss the bill of complaint filed herein so far as the same 
is directed against him and that he may have his costs: j 

J. Raymond McCarl, ; 

Defendant . 

I 

21 R. S, Golze, 

O. R. McGuire, 

Attorneys for Defendant McCarl. 

District of Columbia, 88 : 

I, J. Raymond McCarl, on oath state that I have read the fore¬ 
going answer by me subcribed, and know the contents thereof, and 
that the matters and things therein set forth I verily believe to be 
true. 

J. Raymond McCarl. 

I 

Subscribed and sworn to before me this 25th day of [February, 
1926. ; 

[seal.] S. B. TuLLbsa 

Notary Public, D. C. 

_ * t j/. - 1 •' • ‘ .** 

22 In the Supreme Court of the District of Columbia 

’ • i 

(Filed Feb. 26,1926) j 

Abthcb W. Pence, First Lieutenant, U. S. Army, plaintiff 


J. Raymond McCarl, Comptroller General of the United States ; 

Dwight W. Davis, Secretary of War; Kenzie W. Walter, Major 

General, Chief of Finance; Carl Halla, Captain, Finance Dept., 

U. S. Army, defendants 

• 

Motion to dismiss 

Comes now the defendant J. Raymond McCarl, Comptroller Gen¬ 
eral of the United States, by his attorneys R. L. Golze and O. R. 
McGuire, esquires, and move this honorable court to dismiss the bill 
of complaint filed herein, and as grounds therefor say: i 

1. That the United States is the real party in interest and is a 
necessary and indispensable party. 

2. That the Supreme Court of the District of Columbia lacks 
jurisdiction to require public money to be paid from general appro¬ 
priations in the Treasury of the United States. 

3. That the act of July 16, 1892, 27 Stat. 177, specifically author¬ 
izes the withholding of the pay of an Army officer on order of the 
Secretary of War on account of indebtedness to the United States, 
and such order is admitted in the petition to have been issued in 
this case. 

4. That plaintiff is not entitled to equitable relief because he does 

not offer to do equity. 


5. That plaintiff has a complete and adequate 
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CarUHalla, disbursing officer, United Stated Amyy^ and; 1 "^without 
admitting the jurisdiction of this court over the subject matter of 
the bill of complaint and rule to show; cause, or its jurisdiction 
to restrain or enjoin the defendants from performing the discre¬ 
tionary duties which by law are imposed, upon them,. and saving and 
reserving unto themselves the benefits of all objections and ; excep¬ 
tions winch might be interposed to the bill of complaint or the many 
errors and insufficiencies therein*:: 0 * the .want iof proper parties 
defendant^ nevertheless, answering so much of the rule to show cause 
and bill of complaint as they are advised is material for them to 
answer* Say £ o ’} ’to T*>hl>KI 9iii ‘io jinn/.) ofiftmprfc oni Jr.ftT * # 
-o-l. Defendants admit the allegations of; paragraph 1 of said bill 
of complaint, but defendants further say that the plaintiff ’herein 
in this:paragraph ofrhis bilTof complaint does not state; the capacity 
on; to in,which defendants, areisufcd, an by, the rules, of court he ia re- 
25 i: inquired to do, and further aver that their defense hereto;is made 
ai jVjuin their' respective official capacities., rni u &i -lob-jo ri-»;f- bus 

2. Defendants admit the allegations of paragraph 2 of said-bill 
of -bomplaintixl to Hoi ohluiinpo oi boliitno lor: fthnisiq iadT .4 

3. The averments of paragraph 3 of/the) bill of ;complaint are 
admitted; butithese defendants;in answerrtheretp avOib further that 
the amount of the said pay and allowances so due the. plaintiff 
.is not specifically fixed by any statute but must be^determined 
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governing- the* accrual; of - :payj and - allowances ;< rand 
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in office of defendant Davis, the then Secretary of War, as shown by 
averments of the bill of complaint and exhibits thereto annexed. 

7. The averments of paragraph 7 of the bill, except the averments 

that plaintiff denied liability for the indebtedness on ac- 

27 count of which the stoppage of his pay was made and that he 
refused to consent to but protested against such stoppage, 

which averments are admitted, and except all averments therein in so 
far as they refer directly to defendant J. Raymond McCarl—as to 
which these. defendants have no knowledge but are informed that 
the defendant• McCarl will answer separately—are denied; and in 
further answer to said paragraph said defendants aver that upon 
inquiry based upon information furnished by the Comptroller Gen¬ 
eral of the United States, the said defendant J. Raymond McCarl, 
and on consideration of facts admitted by the plaintiff, the then 
Secretary of War, the predecessor in office of defendant Davis, 
reached the conclusion as shown by the records of the War Depart¬ 
ment that the plaintiff was in fact indebted to the United States 
in the amount of the stoppage order which was on that account 
issued against his pay as complained of by him, in that he had 
claimed and received from the United States on the ground that 
his mother was in fact dependent upon him for more than one- 
half of a reasonable living, and for her chief support, as provided 
in the act of April 16, 1918, 40 Stat. 530, and the act of June 10, 
1922, 42 Stat. 625, in excess of the amount to which he would have 
been entitled in the absence of such dependency of his mother, an 
amount equal to the amount so stopped against his pay, it being 
admitted by him that when he so claimed that his mother was so 
dependent upon him she possessed securities from which she de¬ 
rived an income in excess of the amount contributed by him to her 
support. 

8. The averments of paragraph 8 of the bill, except as they have 
been admitted or denied in answer to averments of other paragraphs 
of the bill, are plaintiff’s conclusions of law which these defendants 

are advised that they are not required to answer. 

28 9. The averments of paragraph 9 of the bill are admitted, 
except that these defendants deny that any amount has been 

unlawfully withheld from plaintiff’s pay and allowances. 

10. The averments of paragraph 10 of the bill, except in so far 
as they refer directly to defendant J. Raymond McCarl—as to which 
these defendants have no knowledge but are informed that the said 
defendant McCarl will answer separately—are' denied; and these 
defendants, in further answer to the said paragraph, aver that the 
acts of defendant Davis and his predecessor in office, the former 
Secretary of War, and of defendants Walker and Halla, were all 
lawful acts regularly and lawfully done by them and each of them 
under and in pursuance of the authority conferred upon the Secre¬ 
tary of War by the provision of the act of July 16, 1892, herein¬ 
before cited and quoted, and of section 9-a of the national defense 
act, as amended by the act of June 4, 1920, 41 Stat. 766, which 
provides: 

“ The Chief of Finance, under the authority of the Secretary, 
shall be charged with the disbursement of all funds of the War 
Department, including the pay of the Army and the mileage for 





and upaid. 

Wherefore, having fully answered the rule to show cause and the 
bill of complaint herein, these defendants pray that the rule to show 
cause issued herein be discharged and the bill of complaint be 
29 dismissed with their reasonable costs in this behalf incurred. 


e costs in this behalf incurred. 
Dwight F. Dayis^ 

Secretary of War. 
Kenzie W. Walker, 

Chief of Finance , United States Army. 
Carl Halla, 

Disbursing Officer , United States Army. 

Peyton Gordon, 

United States Attorney, 

Leo A. Rover, 

Assistant United States Attorney, 
Attorneys for the defendants Davis , Walker , and Halia. 
Of counsel: 

Myron C. Cramer. 

Z. Lewis Daley. 

District of Columbia, ss: . 

Carl Halla, being first duly sworn according to law, oh oath de¬ 
poses and says that is disbursing officer of the United Stages Army; 
that he has read the foregoing answer by him subscribed and knows 
the contents thereof; that the matters and things thereih set forth 
as of their own personal knowledge are true, ana those set forth as 
on information and belief he believes to be true. 

Carl Halla. 

• * - ' 

Subscribed and sworn to before me this 25th day of February, 
A. D. 1926. 

[seal.] Alfred H. Mori, ■ 

Notary Public , D. C. 
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(Filed Mar. 11, 1926) 


In the Supreme Court of the District of Columbia Holding an 

Equity Court 


Arthur W. Pence 

vs. 

J. Raymond McCarl et a l . 


[Equity No. 45272 


Memorandum 


on submission after hearing on rule to show cause and motion to 

dismiss bill of complaint 

The plaintiff is a lieutenant in the Engineer Corps of the United 
States Army and has brought this suit against the Comptroller 
General of the United States, the Secretary of War, the Chief of 
Finance, United States Army, and a captain in the Finance Depart¬ 
ment, United States Army, on duty as a disbursing officer in the War 
Department. 

Broadly stated, the object of the suit is for injunctive relief both 
prohibitory and mandatory, to prevent any future deduction from 
his salary as an Army officer, and to compel the payment to him 
of deductions heretofore made amounting to $595, as a result of 
a reopening and reexamination by the defendant,, Comptroller 
General, of payments made to the plaintiff of, or for, “commuta¬ 
tion of quarters, heat,- and light for his dependent mother,” whereby 
said Comptroller General, undertook to find and determine that 
by reason of alleged overpayments of the character just described 
the plaintiff had become indebted to the United States in the sum 
of $1,609.08, and he was so charged on the books of the General 
Accounting Office of the office of the said Comptroller General, 
and thereupon its collection undertaken with the approval 
31 and by the direction of the defendant Secretary of War, 
upon the recommendation of the defendant Chief of Finance, 
and bv their orders to the defendant disbursing officer, who paid 
the salary of the plaintiff to him. The collection of this alleged 
indebtedness was being accomplished by the simple expedient of 
docking the plaintiff’s salary at the rate of $35 per month when 
this bill was filed. 

The principle upon which the plaintiff rests his claim to relief in 
this court is that ruled upon by the Court of Appeals in the recent 
case of McCarl et al. vs. Cox, 53 W. L. R., 758, and, if the plaintiff 
were an officer of the United States Navy, it is clear that the Cox case 
would be controlling in the plaintiff’s favor in this case. 

But the defendants contend that in the case of Army officers, the 
Congress has specifically conferred upon the Secretary of War the 
power to direct the withholding of the pay of Army officers until 
indebtedness that may be alleged to be due by them to the United 
States has been thus liquidated. 

It must be apparent that such a power, if it exists, is drastic and 
at any time may be harshly exercised. It should be clear and 
beyond doubt that such a power has been conferred, especially when 
it is observed that Army officers are the subjects of it, but not Navy 
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officers. And it may well be asked why Congress should^ if it has, 
thus discriminated between these two vital branches of the national 
defense. 

But we proceed to consider the contention thus made op behalf of 
the defendants. In one of the trial briefs submitted on behalf of 
the defendants it begins with this statement : 

44 The decision of this case depends upon the interpretation to be 
given to the act of July 16, 1892, which provides: 

44 ‘The pay of officers of the Army may be withheld under section 
seventeen hundred and sixty-six of the Revised Statutes on account 
of an indebtedness to the United States admitted or shown by the 
judgment of a court, but not otherwise unless upon a special order 
issued according to the discretion of the Secretary of War.’” (27 
Stat. L. 177.) 

And it quotes in full in support of the .contention 
32 now made, two opinions of the then Acting Judge Ad¬ 
vocate General of the Army, who is now the attorney 
for the plaintiff in the instant case. These opinions were 
written on October 5th and December 16th, 1918. The first 
exhibits fertility of resource in finding means with which to pay 
the subsistence of Army Officers under military arrest, by attaching 
them to an officers’ mess, which he describes as a 44 voluntary associa¬ 
tion of officers for purposes of their own convenience and economy,” 
and 44 that stoppage be made against their (the officers under mili¬ 
tary arrest) pay for the cost of such subsistence.” Thus the court 
is given an example by the defendants of one way in which the power 
they are contending exists, may be exercised—that is, by military 
authorities incurring indebtedness against the United States on be¬ 
half of, though not by consent of, officers under military arrest, for 
their subsistence, and then stopping their pay until such indebted¬ 
nesses (?) have been paid. 

In the later opinion, that of December 16,1918, we find the Acting 
Judge Advocate General using this language: 

44 As indicated in the opinion of this office of November 22,1918, in 
the case of Army Field Clerk Emanuel J. Carroll, it is questionable 
whether section 1766, Revised Statutes, applies to any officer or other 


torney General has held that the statute is limited to the latter class 
of officers (26 Op. Atty. Gen. 77), and in view of this rqling of the 
Attorney General, this office, in the Carroll case, recoi intended that 
the comptroller be* requested to give reconsideration t ) his decision 
of August 7, 1901 (?), in connection with the Carroll case.” 

But later on he changes his views, influenced to some extent by 
44 the established practice thereunder (under the act off July 16, 
1892) as pointed out by the Director of Finance.” Is this 44 Director 
of Finance” the predecessor of the office of “Chief of Finance,” 


of Finance” the predecessor of the office of “Chief of Finance,” 
held by one of the defendants in this suit? 

It is enough to say that these two opinions are not convincing. 
The act of July 16, 1892, takes the form of a rider to an 
Army appropriation bill. There appears to be no legislative 
33 history oi how this rider came to be incorporated in the bill 
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beyond the fact that it was offered on the floor of the Senate, 
while the appropriation measure was under consideration, by the late 
Senator Chandler. It received no consideration by any committee, 
not even the committee reporting the appropriation measure in 
which the enactment was incorporated. 

It is to be noted that the language of the act is that 44 the pay of 
officers of the Army may be withheld, under section 1766 of the 
Revised Statutes.” [Underscoring supplied.] Section 1766 is in the 
following language: 

44 No money shall be paid to any person for his compensation who 
is in arrears to the United States until he has accounted for and 
paid into the Treasury all sums for which he may be liable. In all 
cases where the pay or salary of any person is withheld in pursuance 
of this section, the accounting officers of the Treasury, if required to 
do so by the party, his agent or attorney, shall report forthwith to 
the Solicitor of the Treasury the balance due; and the solicitor shall, 
within sixty days thereafter, order suit to be commenced against 
such delinquent and his sureties.” 

It is asserted by the defendants, through their counsel, that the 
War Department had always construed section 1766 as applying to 
all Army officers, and that as a result of such construction the salary 
or pay of such officers was withheld in whole or in part whenever it 
appeared that under any circumstances such officers were indebted 
to the United States. In reply, however, the plaintiff asserts that, 
whatever may have been the construction by the War Department 
of this law, the Attorney General of the United States had not only 
not so construed it but ; that his construction had steadily been that it 
related to disbursing or accounting officers of the Army only. The 
plaintiff further asserts with much force that this section of the 
Revised Statutes had its origin in the act of Congress of January 25, 
1828 (4 Stat. L. 246), which was in the following language: 

44 Am act to prevent defalcations on the part of the disbursing agents 
of the Government, and for other purposes 

44 Be it enacted by the Senate and House of Representatives of the 
United States of America, in Congress assembled, that no money 
hereafter appropriated shall be paid to any person, for his 
34 compensation, who is in arrears to the United States until such 
person shall have accounted for, and paid into the Treasury, 
all sums for which he may be liable: Provided, That nothing herein 
contained shall be construed to extend to balances arising solely from 
the depreciation of Treasury notes received by'such person, to be 
expended in the public service; but in all cases where the pay or 
salary of any person is withheld, in pursuance of this act, it shall 
be the duty of the accounting officers, if demanded by the party, his 
agent or attorney, to report forthwith to the agent of the Treasury 
Department the balance due; and it shall be the duty of the said 
agent, within sixty days thereafter, to order suit to be commenced 
against such delinquent and his sureties.” 

For several years prior to the passage of the above act, there had 
been, in various appropriation bills, provisions which were in sub¬ 
stance similar to the act of 1828, and it was to make the subject 
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matter of such provisions permanent that this act was passed. As 
early as 1824, Attorney General Wirt, in construing such a provi¬ 
sion, said (1 Op. Atty. Gen. 676): . , ^ | 

u The phrase 4 who is in arrears to the United States ’j seems to 
me to apply naturally and properly only to persons whjo, having 
previous transactions of a pecuniary nature with the Government, 
are found, upon a settlement of those transactions, to be in arrears 
to the Government, by holding in their hands public moneys which 
they are bound to refund.” 

Attorney General Butler, in 1836 (3 Op. Atty. Gen. 52), quoted 
and endorsed the above opinion of Attorney General Wirt. In 
1906, Attorney General Moody, in an opinion rep'orted jin Qp- 
Atty. Gen.,^ra held that section 1766 of the Revised Statutes also 
related only to disbursing officials, and that under it even the pay of 
a clerk in the Government service could not be stopped.; In the 
case of Dillion vs. Groos (299 Fed., 851), the U. S. District Court 
for the Northern District of Florida adopted the foregoing con¬ 
struction by the Attorney General. . j 

It would thus appear that whatever may have been the construc¬ 
tion of section 1766, the act of Congress which preceded it, and 
similar acts, by the War Department, both Attorneys (preneral of 
the United States and Federal Courts have adopted the view for 
which the plaintiff is here contending. 

The defendants insist that the aforesaid act of 1892 was really 
intended to give a sanction to the construction that had peen given 
section 1766 and earlier and similar statute^ by the 
35 War Department, and that therefore whatever doubt may 
have theretofore existed on the subject is cleared away by what 
the defendants say is the clear meaning of the act of 1892. This 
court is unable to follow and accept this contention. Oh the con¬ 
trary it seems clear that the act of 1892 had for its object the im¬ 
position of a restriction or limitation upon the power that might 
lawfully be exercised under section 1766 of the Revised Statutes 
in the case of those officers of the Army intended to be povered by 
that section, and such officers were and are disbursing and accounting 
officers of the Army and did not include other officers of the- Army. 
The restriction or limitation imposed by the act of 1892 was that 
the power to withhold or to deduct the pay or salary of j disbursing 
or accounting officers of the Army could only be exercised when 
there was an indebtedness by them to the United States growing out 
of funds or property of the United States necessarily held by them 
in the discharge of their disbursing or accounting duties, and was 
admitted by them to be due or shown by the judgment of a court 
to be due, and not otherwise “unless upon a special order issued 
according to the discretition of the Secretary of War.” And in the 
opinion of this court the act of 1892 was not intended, nor did it 
enact, that the provisions of section 1766 of the Revised Statutes 
should be extended to all officers of the Army. 

To hold otherwise is to hold, among other things, that Congress 
intended by a piece of legislation, accomplished bjr a rider to an 
appropriation bill, without committee consideration and report, 
without debate, and with no evidence that such legislation had Deen 
sought by the War Department, to confer upon the Secretary of War 
a power which too easily could be abused, and in giving this power, 
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, jr ' * \ *. ; J ' . 

but withholding it in the case of naval officers, to make a distinction 
between the two services, for which in the history of this legislation, 
there is no hint of reason or reasons therefor. 

When the McCarl vs. Cox case was heard and decided by 

36 Justice Hoehling, a member of this court, in disposing of it, 
he filed a memorandum opinion in which we find him using 

(52 W. L. R., 790) this language: 

“ Thus arises the important question whether the right asserted 
and exercised so to check the salary or pay of an officer of the United 
States is lawful” (p. 791). 

In that case, it is true, Justice Hoehling had before him a naval 
officer seeking substantially the same kind of relief as the plaintiff 
in this case, an Army officer, is seeking, and Justice Hoehling, after 
using the language just quoted, which makes no distinction between 
officers of the United States, proceeds to state in substance that the 
asserted authority so exercised (in the case before him) is contrary 
to the principles of decision laid down by the Supreme Court of the 
United States and by other Federal courts, and he cites the cases. 
Then he adds “not all of the above citations, of course, involved 
exactly the situation here present; but did involve, in the opinion of 
this court, principles of decision properly applicable to a correct 
determination of this controversy. ” [Underscoring supplied.] 
When that case reached the Court of Appeals we find that court 
declaring that— 

“ It would require very specific provision to convince us that 
Congress intended to clothe an accounting officer with power to with¬ 
hold in whole or in part the salary of an officer of the Xavy, appro¬ 
priated for by it, as a set-off against a sum found by that accounting 
officer to be due the Government because of alleged overpayments in 
allowances regularly made to and received by that officer in good 
faith. The exercise of such arbitrary power well might affect and 
seriously impair the efficiencv of this branch of the national defense.” 
(53 W. L. R., 758, 759.) 

This court is of opinion that the language used by the two courts 
is equally applicable in the case of Army officers. 

The court's conclusion is that the motion to dismiss the bill of 
complaint must be overruled, and that an injunction pendente lite 
be granted as prayed, and an order, or orders, to this effect will be 
settled and signed on notice. 

Indeed, the court suggests for the consideration of counsel for 
the respective parties the advisability of their stipulating that a^ 
final decree be taken at this time in order that appel- 

37 late review may thereby be expedited. The court does not 
understand that there is any controversy at all as to the 

facts in the pending case. This being so, the sooner the important 
question of law presented by this suit is finally settled, the better it 
will be in the interest of administration. 

F. L. Siddons, 

Justice. 


Mabch 11, 1926. 
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38 In the Supreme Court of the District of Columbia 


an Equity Court 

(Filed Aug. 19, 1926) 

Arthur W. Pence, plaintiff 

vs. ■ Equity Ro. 45,272 

J. Raymond McCarl, et al., defendants 

Order 

It is this 18th day of August, 1926, ordered : 

(1) That leave is hereby given to the defendants, Dwight F. Davis, 
Kenzie W. Walker, and Carl Halla, to file an amended return and 
answer; and 

(2) That leave is hereby given to the defendant Carl Halla to file a 
supplemental return and answer; and 


(3) That the prayer of defendant Carl Halla’s supplemental re¬ 
turn and answer be, and the same is hereby, denied and overruled. 
Signed this 19th day of August, 1926. 

Rune pro tunc. 

F. L. Siddons, Justice. 

39 In the Supreme Court of the District of Columbia Holding 

an Equity Court 

• (Filed Aug. 19, 1926) 

Arthur W. Pence, plaintiff 

• Equity No.i 45,272 

defendants 


J. Raymond McCarl, et al 

Amended return and answer of defendants Dwight F. Da'tiis, Kenzie 

W. Walker, and Carl Halla 

The defendants Dwight F. Davis, Kenzie W. Walker, and Carl 
Halla by leave of court duly obtained for an amendment to their 
return to the rule and amendment to their answer to the bill of com¬ 
plaint say: 

1. Further answering paragraph 6 of the bill of complaint these 
defendants aver that of the $595 collected from the plaintiff as by 
him alleged, $496.72 was from time to time and in amounts as so 
collected from plaintiff deposited in the Treasury of the United 
States and covered in to the credit of the appropriation 44 Pay of the 
Army, 1919,” and thereby through operation of section 5 [of the act 
of June 20, 1874, 18 Stat. 110, became merged into the surplus or 


general fund of the Treasury and not subject to be withdrawn there¬ 
from except by an appropriation duly made by the Congress in 
accordance with section 8 of Article I of the Constitution of the 
United States; and the remaining $98.28 (together with $35 addi¬ 
tional not included in the $595 alleged by the plaintiff to have been 
withheld from him but which was subsequent to the institution of 
his suit and prior to filing by the court of his memorandum 
40 dated March 11, 1926, to wit on the 1st day of March, 1926, 
• withheld from plaintiff’s pay and thereby collected from him) 
was in like manner deposited in the Treasury of the United States 
and covered in to the credit of the appropriation 44 Pay of the Army, 
1920,” and thereby became through the operation of the aforemen- 
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tioned act a part of the surplus or general fund of the Treasury not 
subject to be withdrawn therefrom except by an appropriation by 
the Congress duly made in accordance with section 8 of Article I of 
the Constitution of the United States; and that no appropriation has 
been made by the Congress for the payment of said sum.,, 

2. Further answering paragraph 10 of. plaintiff’s bill of com¬ 
plaint these defendants aver that the plaintiff has a plain, adequate, 
and complete remedy at law for any injury to him through the 
failure or refusal of these defendants, or any of them, to do or per¬ 
form any ministerial duty incident and essential to the payment to 
him of his pay and allowances as an officer of the United States 
Army, in that upon his relation there may issue in the name of the 
United States the writ of mandamus addressed to these defendants, 
and any or each of them, commanding them to perform such minis¬ 
terial duty; and that so far as these defendants are concerned there 
is no other judicial remedy because these defendants do not, nor 
does any one of them, owe to the plaintiff any duty but every duty 
imposed upon them in relation to the pay and allowances of the 
plaintiff is a duty owed by them severally to the United States for 
the performance of which the United States alone cun hold them 
accountable. 

3. Further answering the bill of complaint these defendants sat 
that the plaintiff has not therein stated a cause of action against them 

in that he has not alleged that they are, or that any of them is, 
41 indebted to him in the sums claimed, -or in any other sum, 
but has alleged that there are due and payable to him, and that 
he is entitled to receive, certain sums of money as pay and allow¬ 
ances proper to his rank and service as an officer in the Annv of 
the United States, and any obligation so arising is an obligation of 
the United States and not of these defendants; and that for the 
enforcement of said obligation of the United States there is no 
remedy except by statute, and that there is no statute authorizing the 
enforcement of said obligation of the United States by a court of 
equity. 

4. Further answering the Bill of complaint these defendants say 
that the United States is the real party in interest and is a neces¬ 
sary and indispensable party, and that inasmuch as the United States 
can not be sued in this suit in equity, the suit can not be maintained 
against these defendants. 

Dwight F. Davis, 

Secretary of War. 

Kenzie W. Walker, 

Chief of Finance , United States Army. 

Carl Halla, 

Disbursing Officer , United States Army. 
By Z. Lewis Dalby. 

Peyton Gordon, 

United States Attorney, 

„ Leo A. Rover, 

Assistant United States Attorney , 
Attorneys for the defendants Dams , Walker , and HaUa. 

Of Counsel: > 

Myron C. Cramer. 

Z. Lewis Dalby. 
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District of Columbia, ss : 

Z. Lewis Dalby, being first duly sworn according to law, on oath, 
deposes and says that he is assistant to the Chief of Finance of 
the United States Army; that he has read the foregoing answer by 
him subscribed on behalf of Carl Halla and knows the contents 
thereof; that the matters and things therein set forth as of his own 
personal knowledge are true, and those set forth as on information 
and belief he believes to be true; that the said Carl Halla is perma¬ 
nently absent from the District of Columbia, and for that reason this 
verification is made by affiant. 

Subscribed and sworn to before me this 11th day of June, A. D. 
1926. 

/ 

[seal.] Alfred H. Mori, 

Notary Public , D. C. 

45 “ Defendant Halla’s Exhibit No. 1” 

[War Department Form No. 336 a. Form approved by Comptroller General 

U. S., May 23, 1923] 

War Department 

[Original] 

Copy 

Transcript Statement of Account 

(Commissioned officers, warrant officers, members of the Army Nurse Corps. 

and field clerks) 

Finance Office, U. S. Army, 

Washington^ D. <?., March 15 , 1926. 

The following data constitutes a transcript statement of the last 
pay account of First Lieutenant A. W. Pence, C. of E., U. S. Army, 
Serial No. 0-12,042, settled by this office covering pay and allowances 
for the period from February 1st, 1926, to February 28th, 1926, 
voucher No. 6734, month February, 1926, accounts of Carl Halla, 
captain, Finance Department, viz: 

Credits: For over 7 years’ service; 2nd pay period. Dependents: Yes. (Pay 
computed under rates of act of June 10, 1922.) 

Amount 


Base and longevity pay February 1st, 1926, to February 28th, 1926_ $183.33 

Additional pay for_ 

Pay for mount- 

Subsistence allowance February 1st, 1926, to February 28th, 1926- 33.60 

♦Rental allowance February 1st, 1926, to February 28th, 1926- 60.00 


Total credits_$276.93 


♦Per Par. 1, S. O. 120, O. C. E., 11/28/23. 
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Debits: Amount 

Class “ C ” term insurance premium_I_ 

Class “ D ” converted insurance premium_$15.30 

Class “ E ” allotment_ 

Deduct for_ 

Due U. S. for to apply on stoppage P. A. 1920_ 35.00* 

Total debits- $50.30 


Net balance paid_|_$226.63 


* See current S. C. 


Paid in full $226.63 by check No. 896,184, dated February 28. 


i 

i, 1926. 


I certify that the foregoing statement is true and correct. 

(Signed) Carl Halla, 

Captain, F. D. Disbursing Officer . 

(Do not sign in duplicate.) 


i 

46 In the Supreme Court of the District of Columbia 

Holding an Equity Court 
(Filed Aug. 20, 1926) 

Arthur W. Pence, plaintiff 

t x> r Equity No. 45272 

J. Raymond McCarl et al., de- ^ J 


fendants 


Decree of injunction 


This cause came on to be heard at this term on rule to show cause 
and motion to dismiss plaintiff’s bill of complaint. After hearing 
argument by counsel, the parties hereto, by their respective counsel, 
having stipulated in open court that the returns and answers of the 
defendants to said rule, including the amended return apd answer 
of the defendants Dwight F. Davis, Kenzie W. Walker, and Carl 
Halla, and the supplemental return and answer of the defendant 
Carl Halla filed herein by leave of court, shall stand an<jl be taken 
as and for the answer of said defendants to the bill of complaint of 
the plaintiff, and that a final decree be taken at this time, it is by the 
court, this 20th day of August, 1926— 

Adjudged, ordered, and decreed as follows, viz., the defendants, 
J. Raymond McCarl, Comptroller General of the United States; 
Dwight F. Davis, Secretary of War; Kenzie W. Walker, Chief of 
Finance, United States Army; and Carl Halla, Finance Department, 
United States Army, and their respective subordinates in the Gen¬ 
eral Accounting Office and in the War Department be, an<jl they and 
each of them are hereby, enjoined and restrained from aiiy and all 
interference with the disbursing officer now in charge of the plain¬ 
tiff’s account, to prevent the payment to the plaintiff of the sum 
of $595.00 withheld from his pay and allowances to and including 
January 31, 1926, and from causing the withholding of any part of 
the plaintiff’s pay and allowances for the purposes of liquidating 
the disputed claim of $1,609.08 set up against the plaintiff by the 
defendant J. Raymond McCarl as arising on account of! payments 
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to the plaintiff for commutation of quarters, heat, and light for de¬ 
pendents as mentioned in said bill of complaint; and the said de¬ 
fendants and their respective subordinates in the General Accounting 
Office and in the War Department are also enjoined and restrained 
from withholding or causing to be withheld from the plaintiff 

47 his pay and allowances as an officer of the United States 
Army, or any part thereof, or from interfering in any manner 

with the payment to the plaintiff of his pay and allowances, or any 
part thereof, by reason of said disputed claim set up by the defend¬ 
ant J. Raymond McCarl; and the defendants Dwight F. Davis, Ken- 
zie W. Walker, and Carl Halla and their subordinates in the War 
Department are enjoined and commanded to cause to be paid and to 
pay to the plaintiff any and all sums heretofore withheld from 
plaintiff’s pay and allowances because or by reason of said disputed 
claim, and to continue to pay to the plaintiff his regular pay and 
allowances in the usual and customary manner in which officers of 
the Army are paid, notwithstanding any disputed claim or any de¬ 
mand of the defendant J. Raymond McCarl set up against plaintiff 
as mentioned in said bill of complaint. 

And the plaintiff shall have his costs to be taxed by the clerk of 
the court against the defendants. 

By the court: 

, F. L. Siddons, Justice. 

From the foregoing decree, the defendants, in open court, note an 
appeal to the Court of Appeals of the District of Columbia. 

F. L. Siddons, Justice. 

48 Office of the United States Attorney, 

District of Columbia, 

Washington, D. C., August 19 th, 1926. 

Memorandum for Mr. Justice Siddons 

Re: Arthur W. Pence v. J. R. McCarl et al. Equity No. 45272. 

This August 19, 1926, I received a telephone message from Z. 
Lewis Dalby, Esq., who stated that he was speaking for himself 
and O. R. McGuire, Esq.; and that they requested me to inform the 
court that all the defendants wished to abandon the matter of apply¬ 
ing for a supersedeas; and that all the defendants were willing that 
a nnal decree be entered to the end that an appeal may be taken 
forthwith. 

Respeetful]y, 

James J. O’Leary, 
Assistant U. S. Attorney. 

49 War Department, Office of Chief of Finance, 

Washington, D. CAugust 19,1926. 

James J. O’Leary, Esq. 

Assistant United States Attorney, 

City Hall, Washington, D. C. 

My Dear Mr. O’Leary : Confirming telephone conversation of this 
afternoon, I have to advise vou that after conference between Gen¬ 
eral Ansell, Mr. McGuire, and myself, it has been decided not to press 
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the question of a supersedeas in the Pence case as raised by Mr. 
McGuire in open court yesterday and seconded by me. The decree* 
which I understand has already been signed, may therefore be filed 
without further delay. Please notify Mr. McGuire when the decree 
is filed, as he desires to take prompt steps to prepare the record. 
Mr. McGuire’s telephone is Branch 689 of the Treasury switchboard. 

I am about to leave the office for an absence of two weeks and 
therefore if you have occasion to communicate with counsel on behalf 
of the War Department defendants in this case please call Maj. 
Myron C. Cramer of the Judge Advocate General’s Office. His tele¬ 
phone is Branch 2222 on the War Department switchboard. 

Very truly yours, 

(Signed) Z. Lewis Dalby, 

Assistant to the Chief of Finale, 
of Counsel for War De'partment Defendants . 

ZLD/nbc 
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In the Supreme Court of the District of Columbia 


Arthur W. Pence, First Lieutenant j U. S. 'i 

Army, plaintiff 


v. 


J. Raymond McCael, Comptroller General of 
the United States; Dwight F. Davis, Secre- > 
tary of War; Kenzie W. Walker, Chief of 
Finance; and Carl Halla, Captain, Finance 
Department, U. S. Army 


Equity No. 45272 


Assignment of errors 
(Filed August 24, 1926) 

Come now the above-named defendants by their attorneys and 
assign for error that the trial court erred in each of the I following 
particulars: 

1. In not sustaining the motions of defendants McCarl and Halla 
to dismiss the bill of complaint. 

2. In holding that there was equity in the bill of complaint. 

3. In holding that there was not an adequate remedy at law either 
by suit in the Court of Claims or by mandamus. 

4. In not holding that the United States was the real party in 
interest and a necessary and indispensable party. 

5. In holding that said trial court could order money paid to 
plaintiff which had been withheld from his pay and allowances 
on account of his indebtedness to the United States and deposited 
in the general unappropriated fund in the United States Treasury, 
there being no appropriation with which to pay same. 

6. In holding that the defendant Dwight F. Davis was without 
authority under the long-continued practice of the War Department 
and the act of July 16, 1892 (27 Stat. 177), to order a stoppage of 
a part of plaintiff’s monthly pay and allowances to apply on his 
indebtedness to the United States. 



32 


J. RAYMOND McCARL VS. ARTHUR W. PENCE 


7. In holding that Dwight F. Davis and liis subordinates in the 
War Department could be enjoined and controlled in the perform¬ 
ance of their discretionary duties with respect to their orders and 
directions as to the pay and allowances of plaintiff. 

8. In holding that J. Raymond McCarl and his subordinates in the 
General Accounting Office could be enjoined and controlled in the 

performance of their discretionary duties in the settlement of 

51 all claims and accounts in which the United States are con¬ 
cerned and in the supervision of collection of balances certi¬ 
fied by the said McCarl to be due the United States. 

9. In holding that plaintiff was entitled to the whole of his pay 
and allowances notwithstanding the General Accounting Office under 
the defendant McCarl had determined in the audit and settlement 
of the accounts of plaintiff that he had been overpaid and was in¬ 
debted to the United States. 

10. In holding that the Court could order money to be paid from 
general appropriations in the Treasury for the pay and allowances 
of all officers of the Army which could be paid to them only under 
conditions specified in the law with respect thereto. 

11. In issuing a decree in the case so indefinite and vague as to 
render impossible compliance therewith. 

12. In entering a decree for plaintiff and in not entering a decree 
for the defendants. 

Peyton Gordon, 

United States Attorney. 

Leo A. Rover, 

Assistant Urated- States Attorney. 
M. C. Cramer, 

Z. Lewis Dalby, 

O. R. McGuire, 
Attorneys for Defendants. 

52 In the Supreme Court of the District of Columbia 


Arthur W. Pence, first lieutenant, U. S.' 

Army, 


v. 


J. Raymond McCarl, Comptroller General of 
the United States; Dwight F. Davis, Secretary 
of War; Kenzie W. Walker, Chief of Finance; 
and Carl Halla, captain. Finance Department., 
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an aggregate of $1,609.08, paid to him by Army 
disbursing officers as allowances on behalf of his 
mother, had been recouped to the United States; 
that he was advised that the Secretary of War was 
without authority to order any sums to be withheld 
from his pay on account of the indebtedness to the 
United States, which he denied; and praying for a 
mandatory injunction against J. Raymond McCarl, 
Dwight F. Davis, Kenzie W. Walker, and Carl 
Halla, the appellants, to require payment of $595 
theretofore withheld from his pay and to direct the 
appellants to pay his accruing pay and allowances 
without any deductions because of the indebtedness. 
It is shown from the exhibits attached to the bill of 
complaint that the said sum of $1,609.08 represents 
the aggregate of sums paid appellee by various 
Army disbursing officers on account of an alleged 
dependent mother, and that the Secretary of War, ' 
on recommendation of the Chief of Finance, had 
ordered that $35 a month be withheld from plain¬ 
tiff’s pay until the said sum of $1,609.08 had been 
recouped to the United States. (R. 7-10.) 

A rule to show cause was issued against the appel¬ 
lants. (R. 10.) J. Raymond McCarl, the Comp- 

i r 

troller General, answered the rule to show cause 
(R. 11-15) denying that plaintiff’s pay and allow¬ 
ances were fixed by law at any particular sum, and 
stating the facts that must be determined before 
any pay or allowances could be paid to plaintiff, 
denying that his pay and allowances had been* ap¬ 
propriated in any fixed sum, and averring that he 
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had audited and settled plaintiff’s pay and l allow¬ 
ance account and had certified him indebted to the 
United States in the sum of $1,609.08, as allowances 
which he had obtained on vouchers, or pay rolls r 
prepared by plaintiff himself, and on which he had 
certified, under the act of April 16, 1918 (4 j 0 Stat. 
530), that he had maintained a place of abode for 
his mother, who was dependent upon him for regu¬ 
lar and necessary contributions of more thin half 
of a reasonable living, and, under the act of June 
10,1922 (42 Stat. 627), that he was in fact the chief 
support of his mother. The appellant McCarl, fur¬ 
ther alleged that it was subsequently made to ap¬ 
pear from affidavits of the mother that throughout 
the period of these certificates and payments she 
owned stocks and bonds valued by her at $19,892,. 
and had an income therefrom of $1,670, or an 
amount in excess of the contributions niade by 
plaintiff, and that she was not dependent upon 
plaintiff within the meaning of the acts of April 
16,1918, and June 10, 1922, entitling him to allow¬ 
ances on her behalf. Appellant McCarl moved to 
dismiss the bill of complaint for reasons stated in 
the motion and which need not be restated here* 
(IL15-16.) | 

, 7 .The appellants Davis, Walker, and Halla, filed 
a joint answer to the rule to show cause, and the 
bill of complaint (R. 16-19), wherein they likewise 
denied that plaintiff’s pay and allowances had been 
specifically fixed by any statute, and that any ap- 
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propriation had been made specifically for the pay r 
and allowances of plaintiff. These appellants fttr- 
ther averred that the stoppage from plaintiff’s pay 
of $35 a month was made “upon inquiry based 
upon information furnished by the Comptroller' 
General of the United States * * * and on r 

consideration of facts admitted by plaintiff” which 
led the Secretary of War to conclude that the plain-' 
tiff was in fact indebted to the United States. They 
further averred that the stoppage was made “in 
accordance with the regulations and practices of the 
War Department, now and for many years in exist¬ 
ence,” as well as in accordance with the act of July 
16,1892 (27 Stat. 177). 

The Supreme Court of the District of Columbia, ; 
Mr. Justice Siddons presiding, heard the rule to" 
show cause and motion to dismiss, and delivered a: 
memorandum opinion (R. 20-24), in which he 
ignored all of the grounds, except the 6th, set forth 
in appellant McCarl’s motion to dismiss the bill, 
devoted the whole of the memorandum to considera¬ 
tion of whether the Act of July 16,1892, authorized. 
the withholding of the plaintiff’s pay, and concluded 
that the decision of this Court in McCarl v. Cox. 
(8 Fed. 2d, 669), authorized the relief prayed, diihr; 

With leave of Court (R. 25), the appellants • 
Davis, Walker, and Halla, filed an amended return : 
and answer wherein they averred that the sum of 
$595, theretofore withheld from plaintiff’s pay and 
allowances, had been deposited in the Treasury* do iV 






fhejqeredit of appropriations for the fiscal vears 
19i9and 1920, from which drawn and that by opera¬ 
tion of the act of June 20,1874 (18 Stat. 110) 


same 

had become merged into the surplus fund ojf the 
Treasury from which it could be taken only as pro¬ 
vided in Article I, Section 9, of the Constitution. 

.. , 

These appellants further averred that they lowed 
no duty to plaintiff, and that if they did, any 
extraordinary legal remedy against them was by 
mandamus, and not in equity; that any obligation 
owed plaintiff was by the United States, and enforce¬ 
ment thereof was by statute which did not authorize 
proceedings in equity against them. The averment 
was made by both the Comptroller General and the 
War Department defendants, that the United 
States was the real party in interest and was a 
necessary and indispensable party and that the 
Court was without jurisdiction to restrain and con¬ 
trol them by injunction in the performance of their 
discretionary duties with respect to the pay and 
allowances of plaintiff and the collection from him 

' I 

of any amounts due the United States. 

The defendant Halla filed a supplemental Return 
and answer, wherein he averred that plaintiff’s 
military status had been changed; that he had fur¬ 
nished plaintiff, upon application, a transcript of his 
pay;and allowance account; and that he no linger 
was the disbursing officer charged with the duty 
of paying plaintiff’s pay and allowances, requesting 
dismissal of the bill of complaint as to him. 
<R.27.) I 






The court filed a decree of injunction on August 
20,1926 (R. 29-30), directing the appellants to pay 
to plaintiff the sum of $595, theretofore withheld 
from his pay, and commanding them “to continue 
to pay to the plaintiff his regular pay and allow¬ 
ances in the usual and customary manner in which 
officers of the Army are paid” notwithstanding the 
indebtedness of plaintiff to the United States, as 
determined by the appellant McCarl, as Comptrol¬ 
ler General of the United States, and the stoppage 
order of appellant Davis. An appeal from the 
decree was noted in open court (R. 30), and the 
following were assigned as errors of the trial court: 

1. In not sustaining the motions of de¬ 
fendants McCarl and Halla to dismiss the 
bill of complaint. 

2. In holding that there was equity in the 
bill of complaint. 

3. In holding that there was not an ade¬ 
quate remedy at law either by suit in the 
Court of Claims or by mandamus. 

4. In not holding that the United States 
was the real party in interest and a neces¬ 
sary and indispensable party. 

5. In holding that said trial court could 
order money paid to plaintiff which had been 
withheld from his pay and allowances on ac¬ 
count of his indebtedness to the United 
States and deposited in the general unappro¬ 
priated fund in the United States Treasury,, 
there being no appropriation with which to* 
pay same. 



6. In holding that the defendant Dwight 
>0 F. Davis was without authority under the 

long-continued practice of the War Depart¬ 
ment and the act of July 16, 1892 (27 Stat. 
177), to order a stoppage of a part of plain¬ 
tiff’s monthly pay and allowances to apply 
on his indebtedness to the United States. 

7. In holding that Dwight F. Davis and his 
- subordinates in the War Department 1 could 

; r be enjoined and controlled in the perform¬ 
ance of their discretionary duties with re¬ 
spect to their orders and directions as to the 
pay and allowances of plaintiff. ! 

8. In holding that J. Raymond MEcCarl 
,and his subordinates in the General Account¬ 
ing Office could be enjoined and controlled in 
the performance of their discretionary duties 
in the settlement of all claims and accounts 

. • ; j in which the United States are concerned and 

in the supervision of collection of balances 
certified by the said McCarl to be die the 
' i United States. 

9. In holding that plaintiff was entitled to 
the whole of his pay and allowances notwith- 
standing the General Accounting Office un¬ 
der the defendant McCarl, had determined 
in the audit and settlement of the accounts 

]>;of plaintiff that he had been overpaid and 
was indebted to the United States. 

i • •• v. * * t « | '*• v 

in j 10. In holding that the court could! order 
;;q .money to be paid from general appiiopria- 
; v j? tions in the Treasury for the pay and allow- 
:hh ances of all officers of the Army which could 
be paid to them only under conditions speci¬ 
fied in the law with respect thereto. 
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11. In issuing a decree in the ease so indefi¬ 
nite and vague as to render impossible com¬ 
pliance therewith. 

12. In entering a decree for plaintiff and 
in not entering a decree for the defendants. 

POINTS 

• ' 1 < - s 

For the purpose of our argument, we make the 
following points: 

Point I. The United States is the real party in 
interest and a necessary and indispensable party. 

Point II. The court erred in holding that there 
was no adequate remedy at law and that there was 
equity in the bill of complaint. 

Point III. The court erred in holding that it 
could order money paid to appellee (1) which had 
reverted to the general fund in the Treasury and 
(2) which was chargeable to general appropriations 
in the Treasury for the pay and allowances of all 
Army officers. 

Point IV. The court erred in holding that the 
appellant Dwight F. Davis, was without authority 
under the long-continued practice of the War De¬ 
partment and the act of July 16, 1892 (27 Stat. 
177), to order a stoppage of a part of plaintiff’s 
pay and allowances to apply on his indebtedness to 
the United States. 

Point V. The court erred in holding that plaintiff 
was entitled to refund of the sums withheld from 
his pay and to the whole of his future pay, notwith¬ 
standing the General Accounting Office had deter- 











THE UNITED STATES IS THE REAL PARTY IN INTEREST 
AND A NECESSARY AND INDISPENSABLE PARTY 

None of these appellants has any personal in¬ 
terest in. the general appropriations in the United 
States Treasury. Such money is the property of 
the United States. A proceeding by injunction 
against these appellants because of their official po¬ 
sitions and concerning the public money in the 
United States Treasury, whether in the general sur¬ 
plus fund or in a general appropriated fund is a 
proceeding against the United States. The rule is 
settled that under such circumstances, where the 
right of the complainant to the money is contested, 
jurisdiction must be determined by the real and not 
the nominal parties in interest, and where the real 
party in interest is the United States and can not be 
made a defendant, the proceeding must fail on this 
ground alone. Minnesota v. Hitchcock (185 U. S. 
373); Wells v. Roper (246 U. S. 335); Lou¬ 
isiana v. McAdoo (234 U. S. 627); Oregon v. 
Hitchcock (202 U. S. 60) ; United States ex rel. 
Goldberg v. Daniels (231 U. S. 218). * ; 

Stripped of all technicalities, plaintiff’s right, if 
any, is clearly one against the United States. 11 The 
money claimed is alleged to be due by the United 
States; that is to say, as part of the pay and allow- 





Jig 


ances of plaintiff as an officer of the Army c^f the 
United States. It is not claimed to be due from 
the appellants or any of them personally, and no 
relief is sought against any of them personally, but 
it is prayed that they and each of them be severally 
enjoined in their several official capacities appro¬ 
priately to act or refrain from acting to the end 
that the money so claimed by the plaintiff as due 
him from the United States shall be paid to him. 

The debt for which the withholding complained 
of was made, is a debt—not to any of the defend¬ 
ants, but to the United States—for money pre¬ 
viously paid him by disbursing officers of the 
United States to which he was not legally entitled. 
It is not alleged in the bill of complaint that the 
money was withheld for the benefit of the defend¬ 
ants and it is admitted that the money is in the 
possession of the United States and not of tne de¬ 
fendants or any of them, unless it be in the posses¬ 
sion of the defendant Carl Halla in his Official 
capacity as a disbursing officer bonded to the 
United States, which is the possession of the United 
States. 

The United States is not named as a defendant, 
and no relief is in terms sought as agaiiist it, 
although any relief which might be granted would 
clearly affect the money of the United States. No 
ground for equitable relief, on any conceivable 
theory, could be stated as against the United States 
nor> has the United States consented to be sued, and 

• I -■ 

is not suable, in equity in the Supreme Court pf the 
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12 

District of Columbia. Hence, doubtless, the omis¬ 
sion of plaintiff to name the United States as a 
party defendant, despite the obvious fact that the 
right which he seeks to set up, if it be a right, is a 
right against the United States. 

No ground for relief against these defendants, or 
any of them, personally is set up, and no relief is 
sought as against them personally. The relief 
sought is sought against the defendants in their offi¬ 
cial capacities, and is in effect that they be re¬ 
strained and enjoined in the performance of their 
duties as officers of the United States to the. end 
that the money of the United States claimed by 
plaintiff to be due him from the United States shall 
be paid to him. It is clear that the United States 
is the real party in interest and a necessary and 
indispensable party. < ; ; 





THE COURT ERRED IN HOLDING THAT THERE WAS NO 
ADEQUATE REMEDY AT LAW AND THAT THERE WAS 
t EQUITY IN THE BILL OF COMPLAINT. 

:i The original judiciary act of 1789 declared a 
principle which has remained a part of our judi¬ 
cial history since that time . This principle is that 
suits in equity shall not be sustained in any court of 
the United States in any case where there is a plain, 
adequate, and complete remedy at law . While this 
statute is merely declaratory of a long-established 
principle of equity jurisprudence, it was intended 
to emphasize the rule and to impress it upon the 
attention of the courts that its provisions are obliga¬ 
tory at all times and under all circumstances. The 
Federal Courts have enforced with strictness the 
rule that equity has no jurisdiction in cases yhere 
there is an adequate remedy at law. See Section 
723, Revised Statutes, and Boise, etcWater Com¬ 
pany v. Holt (213 U. S. 276) ; United States v. Bit¬ 
ter Root Development Company (200 TJ. S. 451); 
Poindexter v. Greenhow (114 U. S. 270), ^nd a 

i • * 

large number of cases collected in footnote Sty. 52, 
21 C. J. 42, as well as Crozier v. Krupp (224 TJ. S. 
290), reversing a case from this Court. See also 
the recent case of Bailey v. George (259 TJ. S. 16), 

15498—26-2 Q3) 
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where, in dismissing a bill for injunction, the Court 

said: V' 

‘ In spite of their averment, the complain¬ 

ants did not exhaust all of their legal reme- 
dies. They might have paid the amount 

* * ? f / ’ v f 5 

assessed under protest and then brought suit 
against the collector to recover the amount 
paid with interest. 

So here, when the first stoppage of $35 was made 
from the pay of plaintiff, he might have brought 
suit in the Court of Claims, to vrhich he is restricted 


by section 24 of the Judicial Code of March 3,1911 
(36 Stat. 1043), for said stoppage. He would not 
have had to prove a negative, as the Court suggested 
in McCarl v. Cox (8 Fed. 2d 669). By the terms of 

; f y< 

Section 146 of the Judicial Code, the United States 
would have had to set up a counterclaim any in- 

* i 

debtedness on the part of the appellee to the United 
States and would have been required to prove same. 


See McElrath v. United States (102 U. S. 426); 

; / S * / 

Huske v. United States (46 C. Cls. 35) ; and Rules 
29, 32 of the Court of Claims. 

. »*.*>rrivv 

It is to be particularly noted that the McCarl v. 
Cox case, which the court below relied upon as au¬ 


thority, had itself principally relied on Smith v. 
Jackson (246 U. S. 388), Dillon v. Gross (299 Fed. 


851), and Mare v. Alexander (5 Fed. 2d 964), as 


sustaining its equity jurisdiction when each of these 


cases was a law case and the Smith v. Jackson 


case arose under the terms of a specific statute . ;The 
Smith v. Jackson case is distinguished infra,Vpp. 
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obtains an equity decree to require further pay¬ 
ments to him! It is a fundamental maxim of equity 
that he who seeks equity must offer to do equity. 
The maxim is so elemental and the authorities sup- 

i 

porting it are so numerous that we do not deem it 
necessary to cite any authorities in support hereof. 

The Smith v. Jackson case does not support the 
proposition that an officer of the United States 
Army may by the state of the pleadings admit that 
he is indebted to the United States and yet obtain 
an extraordinary writ to enjoin collection thereof. 
Both the District and Circuit Court of Appeals in 
that case as well as both the District and Circuit 

Court of Appeals in Loisel v. Mortimer (277 Fed. 

•# 

882) demonstrated that neither Judge Jackson nor 
Mortimer were indebted to the United States. This 
is far from holding, as did the court below in this 
case, that plaintiff is entitled to the sums withheld 
from his pay and allowances notwithstanding his 
admitted indebtedness to the United States. <• 
The Court’s attention is invited to the manner in 
which this controversy arose. The act of April 16, 
1918 (40 Stat. 530), and Sections 4, 5, and 6 of the 
act of June 10, 1922 (42 Stat. 627), respectively 
provide for the payment of this commutation and 
these allowances only in a case in which the officer 
maintained a place of abode for a parent who was 
“dependent’*’ upon him for support, or in which 
his mother is “in fact dependent on him for her 

r 

chief support.” Thus, the fact of dependency of 
the parent, and later of the mother, is made a" con¬ 
dition precedent of the officer’s right to the comma- 



tation or allowances. The law does not define 
dependency, and there does not exist any definition 
so simple and clear as to make the determination of 


this fact an act of mere administrative routine not 


involving the exercise of discretion or judgment on 
the part of the officer making the determination. 

In this case the Comptroller General of the 
United States, upon considering the facts placed 
before him in connection with the audit and Settle¬ 
ment of the pay vouchers of appellee, determined 
that his mother was not in fact dependent oh him 
for her chief support, she having stocks and bonds 
valued at $19,892. He accordingly disallowed all 
payments of this commutation and these allowances 
to appellee appearing in unsettled accounts qf dis¬ 
bursing officers and under Section 236, Revised 
Statutes, as amended by Section 305 of the act of 
June 10, 1921 (42 Stat. 24), certified a balance of 
$1,609.08 due from him to the United States, being 
the amount of the allowances erroneously paid to 
him. As to the effect of such a certificate even in 

the courts, see Soule v. United States (100 fu. S. 

•' v 

8) ; United States v. Guaranty Company (150 Fed. 
550). ! 

Under Section 4 of the Act of July 31, 1894 (28 

’' • y ) : l m I 

Stat. 207), the appellant McCarl is required to su¬ 
perintend the collection of balances finally certified 
by him to be due the United States, and upon refusal 
of plaintiff to pay same, McCarl reported same to 
the Secretary of War to effect such collection in ac¬ 
cordance with the procedure provided by law and 
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long-existing practice. The Secretary of War, 
having the matter thus brought to his attention, 
examined into the facts as presented by appellee 
upon which he based his claim, and agreed with the 
conclusion of the Comptroller General that the 
mother of appellee was not at the time of payment 
to him of this commutation and these allowances 
“in fact dependent on him for her chief support.’’ 
By a special order, the Secretary of War directed 
that repayment to the United States be made by a 
stoppage of appellee’s current pay and allowances 
in an amount of $35 each month, which, in the judg¬ 
ment of the appellant Davis, would be sufficient to 
effect repayment within a reasonable time and 
would not work a hardship upon appellee and 
thereby affect his efficiency as an officer in the 
Army. 

Having been paid as on account of his pay and 
allowances an amount greater than that provided 
by law, the excess constituted in fact an advance 
payment to him on account of pay and allowances 
to accrue in future. The reduction of his current 

i 

pay and allowance account was only in form a with¬ 
holding of money due him and was in fact an appli¬ 
cation as against his current pay and allowance 
account of so much of the money thus previously 
paid him by way of advancement . 

The plaintiff having received from the United 
States overpayments of allowances erroneously 
paid to him, it was the right of the United Stages 
to apply such overpayments as against and in satis- 




. 
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faction of its obligations to the plaintiff for current 
pay and allowances, for, as stated by the Supreme 



Court of the United States, in United States v. 
Bur chard (125 U. S. 176) : j 

* * * in reality the account had never 

t: been closed, and was always open to adjust- 
- * : ment. Overpayments made at one time by 
r.f. mistake could be properly credited and prop- 
.. erly charged against the credits coming in 
afterwards. His pay was fixed by law, and 
the disbursing officers of the department had 
no authority to allow him any more. If they 
did, it was in violation of the law arid he 
- has no right to keep what he had thus 
i »ui: obtained. 

The Supreme Court of the United States has also 
expressly held in Wisconsin Central Railroad v. 


United States (164 U. S. 190), that if in the judg¬ 
ment of a proper officer of the United States—[ 

* * * money has been paid wijthout 
authority of law and he has money of the 


, same claimant in his hands, he is not com- 
. v , pelled to pay such money over and sue to re- 
; v cover the illegal payments, but may hold it 


. ■ v.■ 



subject to the decision of the court when 
the claimant sues. United States v. Carr 
(132 U. S. 644) ; Gratiot v. United States (15 
Pet. 336); Steele v. United States, United 
States v. Burchard, United States v. Stahl, 
supra . And in that way multiplicity of suits 




■ ,y: and circuity of action are avoided. 

This shows clearly that the Supreme Court of the 
United States has construed the Gratiot and 



' 
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Burchard cases as standing for the proposition and 
practice since the Ordinance of September 26,1778 
(Vol. XII, Journals, Continental Congress ), that 
sums due to Army officers as pay and allowances are 

no different from sums due to contractors or others 

, • . t / / *. + 

and that either could be withheld from general ap¬ 
propriations when in the judgment of the proper 
official of the United States said officers have been 
erroneously paid other sums and in that way 
“multiplicity of suits and circuity of action are 
avoided.” See also McElrath v. United States (102 
U. S. 426). 

When the court below found that a claim was 
asserted against appellee by the appellant McCarl, 
involving disputed questions of law and fact, and 
an order for withholding of pay had been issued by 
appellant Davis, and that it was denied any sum 
was due the appellee, it should have dismissed the bill 
of complaint on the principles of the decisions of the 
Supreme Court in Work v. Rives (267 U. S. 175) ; 
United States v. Lynch (137 U. S. 280), Brashear v. 
Mason, Decatur v. Paulding, and of this court-in 
Carroll Electric Company v. McCarl (8 Fed. 2d. 
910) and Margulies v. McCarl (10 Fed. 2d. 1012), 

informing the appellee that his remedy was by suit 

\ 

against the United States in the Court of Claims 
where the Government could file and establish, if 
possible, its claim for any overpayments. 







THE COURT ERRED IN HOLDING THAT IT COULD ORDER 

~ i -j i i ,»q 

MONEY PAID TO PLAINTIFF (1) WHICH HAD REVERTED 
1 TO THE GENERAL FUND IN THE TREASURY; AND (2) 
WHICH WAS CHARGEABLE TO GENERAL APPROPRIA¬ 
TIONS IN THE TREASURY FOR THE PAY AND ALLOW¬ 
ANCES OF ALL ARMY OFFICERS 


. .The Constitution provides, in Article I, Section 

9, that— I 

No money shall be drawn from the Treas- 
ury but in consequence of an approprijation 
rl & }r by law; and a regular statement of the 
receipts and expenditure of all public money 
< b> shall be published from time to time. 

The Constitution also provides in Article I, Sec¬ 
tion 8, that the Congress is authorized— 

>r - r To raise and support Armies but no appro- 
oj priation of money to that use shall be for a 
'•viv^ longer term than two years. 

r Section 5 of the act of June 20, 1874 (18 Stat. 
110) provides, in part: j 

- ?: That from and after the first day of | July, 

; u* v eighteen hundred and seventy-four, and each 
vfir,’ year thereafter, the Secretary of the Treas- 
'ti ury shall cause all unexpended balances of 
appropriations which shall have remained 
upon the books of the Treasury for two fiscal 
years to be carried to the surplus fund and 
covered into the Treasury. 
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The appellants Davis, Walker, and Halla averred 
in their amended answer to the rule to show cause 
and bill of complaint that the sum of $595 thereto¬ 
fore withheld from plaintiff’s pay on account of his 
indebtedness to the United States had been depos¬ 
ited to the credit of the appropriations for the 
fiscal years 1919 and 1920, from which the amount 
had been erroneously paid (4. 25-26). Obviously, 
both under Article I, Section 8, of the Constitution, 
and Section 5 of the act of June 20,1874, the unex¬ 
pended balances of the appropriations for the fiscal 
years 1919 and 1920 had long since become merged 
with the general unappropriated fund in the Treas¬ 
ury. No sum may be drawn therefrom save as pro¬ 
vided in Article I, Section 9, of the Constitution, 
and Congress has made no appropriation to refund 
the money. The decision of the Supreme Court of 
the United States in Reeside v. Walker (11 How¬ 
ard, 272), conclusively demonstrates that the 
learned court below erred in commanding that the 
said sum of $595 be paid to plaintiff. That was a 
proceeding by mandamus against the Secretary of 
the Treasury to require him to pay the amount of 
a judgment which had been recovered against the 
United States on a cross-complaint, and the Court 
said, page 291, that— 

No officer, however high, not even the 
President, much less a Secretarv of the 
Treasury or Treasurer, is empowered to pay 
debts of the United States generally, when 
presented to them. If, therefore, the peti- 
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tion in this case was allowed so far ^s to 
order the verdict against the United States 
to be entered on the books of the Treasury 
Department, the plaintiff would be a$ far 
from having a claim on the Secretary or 
Treasurer to pay it as now. The difficulty in 
the way is the want of any appropriation by 
Congress to pay this claim. It is a Well- 
known constitutional provision that no 
money can be taken or drawn from the 
Treasury except under an appropriation by 
Congress. See Constitution, art. 1, Section 
tion 9 (1 Stat. at Large, 15). 

However much money may be in the Treas¬ 
ury at any one time, not a dollar of it can 
be used in the payment of anything not [thus 
previously sanctioned. Any other course 
would give to the fiscal officers a most danger¬ 
ous discretion. 

Hence, the petitioner should have | pre¬ 
sented her claim on the United States to 
Congress and prayed for an appropriation to 
pay it. If Congress after that make such 
an appropriation, the Treasury can, and 
doubtless will, discharge the claim without 
any mandamus. But without such an appro¬ 
priation it can not and should not be paid 
by the Treasury, whether the claim is by a 
verdict or judgment, or without either, and 
no mandamus or other remedy lies against 
any officer of the Treasury Department} in a 
case situated like this, where no appropri¬ 
ation to pay it has been made. The existence 
of this other and ordinary mode of redrOss by 
resort to Congress may be another reason 


wrw 
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against a mandamus, as that lies only when 
no other remedy exists. * * * 

The attention of the trial court was specifically 
invited by counsel to the averment in the amended 
answer that the said sum of $595 had been deposited 
to the general unappropriated fund in the Treasury 
and to the prohibition in Article I, Section 9, of the 
Constitution against the withdrawal of money from 
the Treasury without an appropriation by Con¬ 
gress, but he suggested that if error was committed 
this Court existed to correct same. 

The court below had no jurisdiction to command 
the appellants to pay from general appropriations 
in the Treasury for the pay and allowances of all 
Army officers the plaintiffs “regular pay and 
allowances in the usual and customarv manner in 
which officers of the Army are paid,” whatever this 
command may mean. We discuss (infra, pp. 65-69) 
the proposition that the decree is void for indefi¬ 
niteness. Assuming, arguendo, that the appellants 
may in some manner be advised as to the amount 
of plaintiff’s “regular pay and allowances” and 
can escape contempt by paying the exact sum the 
court should subsequently conclude should be paid, 
the decree of the trial court is contrary to the de¬ 
cision of the Supreme Court of the United States 
in Brashear v. Mason (6 How. 92), pages 100 and 
101, as follows: 

We are also of opinion that if the plaintiff 
had made out a title to his pay as an officer 
of the United States navy, a mandamus 
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would not lie in the court below to enforce 

';jt A* * ' 

the payment. 

The Constitution provides that no money 
shall be drawn from the treasury but in 
consequence of appropriations made by law. 
(Art. I, Sec. 9.) And it is declared by act 
of Congress (3 Statutes at Large, p. ^>89, 
Sec. 3) that all moneys appropriated for 
the use of the war and navy departments 
shall be drawn from the treasury by War¬ 
rants of the Secretary of the Treasury, upon 
the requisitions of the Secretaries of these 
departments, countersigned by the second 
comptroller. 

And, by the act of 1817 (3 Statute^ at 
■j , Large, p. 367, Secs. 8, 9), it is made the duty 
of the comptrollers to countersign the War¬ 
rants only in cases when they shall be war- 

: ‘ 7 < v i r i J * 

ranted by law. And all warrants drawn by 
the Secretary of the Treasury upon the 
treasurer shall specify the particular appro¬ 
priations to which the same shall be charged; 
>• and the moneys paid by virtue of such war- 
... f: rants shall, in conformity therewith, be 
charged to such appropriations in the books 
kept by the comptrollers; and the sums! ap¬ 
propriated for each branch of expenditure 
in the several departments shall be solely^ ap¬ 
plied to the object for which they are 
spectively appropriated, and no others. 

■ v;U oo Statutes at Large, p. 535, Sec. 1.) 

Formerly, the moneys appropriated 
the war and navy departments were placed 
^ ; ‘^ b ‘in the treasury to the credit of the respec- 
tive secretaries. That practice has been 
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changed, and all the moneys in the treas¬ 
ury are in to the credit or in the custody of 
the treasurers, and can be drawn out, as we 
have seen, only on the warrant of the Sec¬ 
retary of the Treasury, countersigned by the 
comptroller. 

In the case of Mrs . Decatur v. Paulding 
(14 Peters, 497), it was held by this court 
that a mandamus would not lie from the Cir¬ 
cuit Court of this District to the Secretary 
of the Navy to compel him to pay to the 
plaintiff a sum of money claimed to be due 
her as a pension under a resolution of Con¬ 
gress. There was no question as to the 
amount due, if the plaintiff was properly 
entitled to the pension; and it was made to 
appear in that case, affirmatively on the 
application, that the pension fund was 
ample to satisfy the claim. The fund also 
was under the control of the Secretary and 
the moneys payable on his own warrant. 

The reasons for this lack of jurisdiction of the 
courts of the District of Columbia to direct and 

* ' l) > * ' 

control the administration of the financial machin- 

w . .. ( i ) 

erv of the United States are cogently stated by the 
Supreme Court of the United States in United 
States at relation of Aaron Goodrich v. Guthrie , 
Secretary of the Treasury (17 How. 284), at page 
303, which has been quoted elsewhere in this brief 

(pp. 61-62). ; . 

The statutory provisions for obtaining money 
from general appropriations in the Treasury—such 
as are here involved—are contained in section 11 


of the act of July 31, 1894 (28 Stat. 209), and are 
the same as described in Brashear v. Mason. Fur¬ 
ther, Section 9a of the National Defense Act of 
1916, as amended by the act of June 4 1920! (41 
Stat 766), provides that— j 

The Chief of Finance, under the authority 

»\ • _____ 

of the Secretary of War, shall be charged 
with the disbursement of all funds of' the 
War Department, including the pay of the 
Army and the mileage for officers and the 
accounting therefor; and with such other 
fiscal and accounting duties as may b^ re¬ 
quired by law, or assigned to him by the Sec¬ 
retary of War. 

It is for the appellant Walker, as Chief of Fi¬ 
nance, under authority of appellant Davis, as Sec¬ 
retary of War, to pay Army officers their pay and 
allowances in accordance with the statutes made 
and provided therefor and subject to an account- 
ing therefor to the appellant McCarl, as Comptrol¬ 
ler General of the United States, as provided iij the 
Budget and Accounting Act of June 10, 1921 (42 
Stat. 23, 27), which is but a reenactment and exten¬ 
sion of the acts of July 31,1894 (28 Stat. 205, 211), 
March 3, 1817 (3 Stat. 366), September 2, 1789 (1 
Stat. 65), and the Ordinance of September 26, 1778, 
of the Continental Congress. It is for the appel¬ 
lants to administer the general appropriations for 

, ‘ * IV _ _ 

the support of the Army and to determine from the 
act of June 10, 1922, and other statutes, and the 
facts the amount of pay due plaintiff. Also 
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whether there have been any funds appropriated 
to pay officers of the Army, and if so, whether there 
are enough of such funds available to make the pay¬ 
ments. After all these things have been deter¬ 
mined, then these appellants must determine 
whether plaintiff has forfeited his pay under any 
of the statutes set out in paragraph 3 of appellant 
McCarl’s answer. (R. 12.) We show elsewhere in 
this brief (pp. 57-64) that no such matters were in¬ 
volved as to the pay of Judge Jackson in Smith v. 
Jackson, and that the case is controlled even on the 
question of ministerial or discretionary duty by De¬ 
catur v. Paulding, and United States v. Guthrie, but 
we may go further and, general appropriations be¬ 
ing involved, assume that plaintiff is entitled to 
some particular sum each month and that he will 
never forfeit same and that he will never be over¬ 


paid, and so assinning maintain that under the fore- 
going quotation from Brashear v. Mason, the court 

below had no jurisdiction to command the appel- 

\ 1 1 ( . » 

lants to pay plaintiff his 44 regular pay and allow¬ 
ancesin the usual and customary manner in which 
Army officers are paid. 

*4 \ • < 

No statesman in recent years has been more 

, - t ; *»* j 

familiar with the financial machinerv of the United 

* ' V. 

! ’ I ) * J 

States than the present distinguished Chief Jus- 

j * • f * f * 

tice of the Supreme Court of the United States, 

j • , ' ■ l • ; ft 

and he said at page 81 of his book on Our Chief 

> » sr f ^ • ' 

Magistrate and His Powers: 

) f j < *' » 

Then consider the drawing of money from 
the Treasury Department under an appro- 





drawn. Tne Comptroller or tne Treasury is 
>o- an appointee of the President, and in a gen- 
:: r st.- eral sense is his subordinate. If the Presi¬ 
dent does not like him as a Comptroller he 
ean remove him and with the consent qf the 
Senate put in another one, but under tl|e act 
of Congress creating the office the President 
can not control or revise the decisions of this 
officer. His work is like the work I have re- 
^ ferred to, quasi-judicial. If the claim is 
b: rejected by him, the claimant may in |some 
cases carry his claim into the Couft of 
„ Claims, but if he decides for the claimant, 
the public and those interested in maintain¬ 
ing the side of Government have no appeal, 
and his decision is final. 

* z*T ( r j 

Here we have a first lieutenant of the Army 

7/0 H ; ! 

challenging the principles set forth in all of the 
well-considered decisions on the question of (^raw¬ 
ing money from general appropriations in the 

x x . 

Treasury, statutes and regulations extending back 
to the very beginning of our Government hnd a 

V «> f • , 

trial , court supporting him in his challenge |even 
when all of these matters were brought to the atten- 

T v;\V * \ \ 

tion of the trial justice. Evidently there was little 
belief below in the views expressed by President 
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Coolidge in his recent Annual Message to Congress 
(67 Congressional Record, 121), as follows: 

But it is evidently not enough to have 
care in making appropriations without any 
restraint upon expenditure. The Congress 
has provided that check by establishing the 
office of Comptroller General. 

The purpose of maintaining the Budget 
Director and the Comptroller General is to 
secure economy and efficiency in Govern¬ 
ment expenditure. No better method has 
been devised for the accomplishment of 
that end. These offices can not be admin¬ 
istered in all the various details without 

j • .«, t V» : 

making some errors both of fact and of 
judgment. But the important considera¬ 
tion remains that these are the instrumen¬ 
talities of the Congress and that no other 
plan has ever been adopted which was so 
successful in promoting economy and effi¬ 
ciency. The Congress has absolute author¬ 
ity over the appropriations and is free to 
exercise its judgment, as the evidence may 
warrant, in increasing or decreasing budget 
recommendations. But it ought to resist 
every effort to weaken or break down this 
most beneficial system of supervising appro¬ 
priations and expenditures. Without it 
all the claim of economy would be a mere 
pretense. 

We submit on this phase of the case that the 
statutes of Congress, which are alike binding on 
the courts, have committed exclusive and conclusive 
jurisdiction and authority, subject to appeal to 





the Congress only, to the appellants in the admin¬ 
istration of general or lump-sum appropriations 
made for the support of the Army, including 
the pay and allowances of officers, and that the 
trial court was without jurisdiction to restrain or 

control them in such administration because: (1) 

• 

such administration is discretionary and not minis- 
terial, and (2) general appropriations are involved 
and not specific appropriations or funds, als in 
Smith v. Jackson, supra, and Houston v. Ormes 
(252 U. Si 469). As to lack of jurisdiction of 
the courts to interfere in the performance of| dis¬ 
cretionary duties, see the decisions of this court in 
Carroll Electric Company v. McCarl (8 Fed^ 2d, 
910) and Margulies v. McCarl (10 Fed. 2d 1012, 
certiorari denied October 11,1925). See also Work 
v. Rives (267 U. S. 175). 




IV 


THE COURT ERRED IN HOLDING THAT THE DEFENDANT 
DWIGHT F. DAVIS, WAS WITHOUT AUTHORITY UNDER 
THE LONG-CONTINUED PRACTICE OF THE WAR DE- 

L . « i • c 1 

PARTMENT AND THE ACT OF JULY 16, 1S92 (27 STAT. 
177), TO ORDER A STOPPAGE OF A PART OF PLAINTIFF'S 
PAY AND ALLOWANCES TO APPLY ON HIS INDEBTED¬ 
NESS TO THE UNITED STATES 

* * • “ i > *; / 

Since the beginning of the United States, it has 
been the practice of the various Secretaries of War 
to order the stoppage, in whole or in part, of the 
pay of an officer of the Army who is indebted to 
the United States. This is shown by the provisions 
of the various editions of Army Regulations which 
have been published from time to time for the gov¬ 
ernment of all concerned. The earliest available 
edition of Army Regulations in which the various 
regulations were published in compact form is that 
of 1821. The pertinent paragraphs from the vari¬ 
ous editions of the Army Regulations, beginning 
with 1821, down to the present date, provide for the 
stoppage of the pay of an officer of the Army when 
he is indebted to the United States and they are 
printed, as an appendix to this brief. . 77 

These pertinent paragraphs of the Army Regu¬ 
lations not only show the practice of the War De- 
partment as to such stoppages of pay from 1821 

(32) 
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down to the present time but they also show the 
interpretation placed upon Section 1766, Revised 
Statutes, and the Act of July 16,1892, by the War 
Department. Counsel for appellee argued in the 
court below that even though Army Regulations 
may have provided for such stoppages and even 
though it has been the long-continued practice of 

r • '■ r i 

the War Department to order such stoppages in 

proper cases, such practice is unlawful in vigw of 

the Act of July 16, 1892 (27 Stat. 177). Their 

argument was that the Act of July 16,1892, author- 

_ ! 

ized the Secretary of War to order the stoppage of 
the pay of those officers only to whom Section 1766, 
Revised Statutes, applies and that said section in¬ 
cludes only those who have received United States 
moneys to be disbursed or covered into the Treas- 
ury, and whose indebtedness arises because thereof. 

It is true that under the present interpretation 
given to Section 1766 (26 Op. Atty. Gen. 77),j such 
a limitation is placed upon said section.. However, 
the true meaning, of the Act of July 16 , 1892 , is de¬ 
pendent wpon the interpretation placed upori Sec¬ 
tion 1766 at the time of the passage of the J^ct of 
July 16 , 1892 , and should not he influenced hy the 
change in interpretation which has arisen since that 
timeJ ‘ 

William Lawrence, First Comptroller of the 
Treasury, in a decision of October ll r 1883 (4 Law¬ 
rence, Comp. Dee. 504, 505), stated the proper in- 
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terpretation of Section 1766 to be as follows* 
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In view of all this, it may well be main¬ 
tained that the claimant in this case is “in 
arrears to the United States” within the 
meaning of section 1766 of the Revised Stat¬ 
utes and notwithstanding the opinions here¬ 
tofore given on the subject. The courts have 
either taken this view in decisions to which 
reference has already been made, or have 
asserted the right of set-off without refer¬ 
ence to this section. This view of section 
1766 is confirmed by another consideration. 
Prior to the act of January 25,1828 (4 Stat. 
246) similar provisions were inserted in an¬ 
nual appropriation acts. The act of March 
3, 1823 (3 Stat. 763), contained the usual 
proviso: 

“ ‘ That no money appropriated by this act 
shall be paid to any person for his compen¬ 
sation, who is in arrears to the United States, 
until such person shall have accounted for, 
and paid into the Treasury, all sums for 
which he may be liable.’ But it contained 
an additional proviso ‘That nothing in this 
section contained shall extend to * * * 
the appropriation for compensation to the 
Vice President of the United States.’ This 
evidently shows that the word compensation 
was used to include salaries and that, without 
some limitation, the words, ‘persons * * * 
in arrears to the United States,’ were under¬ 
stood to include officers who were in any 
form indebted to it.” 

The Attorney General at the time of the passage 
of the Act of July 16, 1892, held a similar view as 






to the construction of Section 1766. In 17 Ops. 
Attorney General 677, March 31, 1884, it appears 
that one J. H. Goff, a railway postal clerk, had been 
paid $74.74 by a United States marshal as actual 
expenses, being an excess of the amount du^ him 
as witness fees. The Postmaster General ask0d the 
opinion of the Attorney General as to his ri^ht to 
withhold a portion of the salary of Goff as arrears 
to the United States, stating “it is not cleat* that 
the overpayment is money due the United States 
from Goff within the meaning of Section 1766.” 
In reply, Attorney General Brewster stated: 

_ I V _ 

- In reply to your letter and suggestion, I 

have to say that there is no doubt that the 
sum ($74.74) referred to in your letter as 
having been paid to Goff by the marshal as 
, . actual expenses, being in excess o£ the 

amount due him for witness fees, may and 
should be withheld under section 1766, Re¬ 
vised Statutes. Mr. Goff is clearlv a “per- 

* 

; son in arrears to the United States” to this 
extent. He has received $74.74 more from 
the United States than he is entitled to j under 
the law. This sum was paid to him |:>y the 
marshal under a mistake of fact, the; latter 
believing that Goff was a Government offi¬ 
cer, and so entitled to actual expenses instead 

• J ft * 


w.of witness fees. i 

This was the construction placed upon Section 
1766 in July, 1892, and down to the opinion of the 
Attorney General in 1906 (26 Ops. Attorney Gen¬ 
eral 77), when it was held that the earlier opinions 



of the Attorney General (1 Ops. Atty Gen. 1 676) 
and (3 Ops. Atty. Gen. 54) as to the construction 
of the Act of January 25,1828 (4 Stat. 246), which 
limited the phrase “who is in arrears to the United 
States” to persons who, having previous transac¬ 
tions of a pecuniary nature with the Government, 
are found upon settlement of those transactions to 
he in arrears, should apply to the construction of 
Section 1766. . 

Consequently, the Act of July 16, 1892, should f 
be approached not from the present day interpre¬ 
tation limiting Section 1766 to disbursing officers 
but the interpretation in effect on July 16,1892. ; As 
just shown, the accounting officers of the Treasury, 
the Attorney General and the War Department, the 
administrative officers charged with its enforce¬ 
ment, agreed prior to the act of July 16, 1892, that 
Section 1766 authorized the withholding of the pay' 
of any person indebted to the United States and it 
is not correct to say now that Congress intended 
such and such a thing by use of certain words in 
the Act of July 16,1892, when that result is reached 
by placing an interpretation on the words of Sec¬ 
tion 1766 which was not made until years after¬ 
ward and which differs materially from the unani¬ 
mous interpretation placed upon the Section at the 
time of the passage of the Act of July 16,1892. A; I 

The legislative history of the provision in ques- ; 

t 

tion in the Act of July 16,1892, is meager. It was 
introduced upon the floor of the Senate by Senator ; 



Chandler as an amendment to the Army Appropria¬ 
tion Act just prior to the final reading and passage 
of that act and was agreed to without debate on 
April 27, 1892 (page 3707, Congressional Reeoril 
of><that date). The amendment was accepted by 
the House in conference without objection. Conse¬ 
quently, there is nothing in the record proceedings 
of Congress, outside of the language of the jpro- 
vision itself, which expressly shows the reason for 
Congress passing this act or what was its intent 
with ^respect thereto. Had it been intended by 
Congress to make a change of any moment in the 
then existing procedure, there is no doubt that some 
explanation and comment would have been made as 
to its necessity and intended operation. A perusal 
of the pertinent paragraphs of Army Regulations 
of 1889 which were in effect in 1892, and the perti¬ 
nent paragraphs of other prior Army Regulations, 
printed in the appendix, shows that the Act of 11892 
was in accordance with the practice and procedure 
followed for many years. These regulations! pro¬ 
vided that when an officer had been overpaid o{* was 
indebted to the United States for money or prop¬ 
erty, etc., the matter was reported to the Secretary 
of War in order that a stoppage might be made 
against the pay of the officer. If anything, the Act 
of 1892 broadens the right of stoppage as expressed 
in Army Regulations by allowing such stoppage 
irrespective of the order of the Secretary of War on 
account of an indebtedness to the United States 




admitted or shown by the judgment of a court. 
Such a provision was just in so far as the admitted 
indebtedness and judgment of the court were con¬ 
cerned and as its remaining provision was in ac¬ 
cordance with the long established practice of the 
War Department it is not surprising that no objec¬ 
tion vras raised to its enactment. 

The language of the Act of July 16, 1892, also 
shows that the intent of Congress was to confirm 
the then existing administrative practice. While 
Section 1766 uses the word “arrears,” Congress in 
the Act of July 16,1892, instead of using that word, 
authorizes the pay of officers of the Army to be 
withheld under Section 1766 “on account of an 
indebtedness to the United States” under the condi¬ 
tions stated. We submit that the use of the latter 
expression shows intent of Congress to confirm the 
administrative interpretation which had been 
theretofore placed on Section 1766 as to the mean¬ 
ing of the word “arrears.” Had the intent of Con¬ 
gress been otherwise, it would have used the natural 
and obvious word to accomplish the contemplated 
result, i that is, it would have used the same 
language as is used in Section 1766, namely, 
“arrears,” rather than “an indebtedness to the 
United States.” On the other hand, had it been the 
intent of Congress by its enactment to make so 
drastic a change in the practice then existing under 
Section 1766, as the interpretation now sought to be 
placed upon it by the appellee would involve, the 




enactment thereof, without debate or comment, 
would be hard to understand. When Section [1766 
is approached from its proper historical setting and 
in the light of universal practice thereunder^ the 
administrative interpretation which has been placed 
upon the act of July 16,1892, is in accord witji the 
prior practice of the War Department, with the 
principles of statutory construction, and with rea¬ 
son. On the other hand, the construction sought 
to be established by the appellee does violence to all 
these. 

As has been stated, this practice of stoppage for 
overpayments has been in existence ever since there 
have been any Army Regulations and existed at 
least for over seventy years prior to the passage of 
the Act of July 16 , 1892 . It is a well-established 
and well-known practice. The 1863 edition of 
Army Regulations containing the then existing reg¬ 
ulations on this matter was especially sanctioned by 
Congress in the Act of July 28,1866 (14 Staii. 337, 
338), which provides that those regulations should 
remain in force until Congress should act upon the 
new code of regulations which it had directed the 
Secretary of War to prepare. It was a regulation 
that existed prior to and entirely independent of 
the Act of July 16, 1892. That Act was purely 
declaratory of the existing practice and regulations. 
This same procedure has been continued in practice 
and in Army Regulations from the passage of the 
Act of July 16, 1892, up to the present day.' The 






case at bar appears to be the first time in the entire 
history of the United States that a question has 
been raised as to the right of the Secretary of War 
to stop an officer’s pay because of overpayments 
made to the officer. This fact alone should cause 
the Court to hesitate before it overturns the prac¬ 
tice of a century. 

It is well established that Army Regulations 

when not inconsistent with law have the force of 

law and even the courts take judicial notice thereof. 

Gratiot v. United States (4 How. 80); United 

States v. Ripley (7 Peters 291) ; Caha v. United 

States (152 U. S. 211); Ex parte Uitz (111 U. S. 

766). There is certainly no law prohibiting the 

issuance of regulations for the stoppage of pcuy of 

an Army officer determined in regular course to be 

due the United States and even if the right to 

% 

make such stoppage was otherwise doubtful, such 
doubt has been resolved in favor of our construc¬ 
tion by the unbroken practice of a century and 
more in making such stoppages from the pay of 
Army officers. The weight which should be given 
to the construction of a statute bv the administra- 
tive departments charged with its enforcement has 
been stated by the United States Supreme Court 
in the case of Robertson v. Downing (127 U. S. 
607), at 613, as follows: 

This construction of the department has 
been followed for many years without any 
attempt of Congress to change it, and with- 





out any attempt, as far as we are advised, 
of any other department of the Government 
to question its correctness, except in the 
present instance. The regulation of a de¬ 
partment of the government is not, of course, 
to control the construction of an act of Con- 
1 gress when its meaning is plain. But when 
there has been a long acquiescence in a regu¬ 
lation, and by it rights of parties for many 
years have been determined and adjusted, it 
is not to be disregarded without the \tnost 
cogent and pursuasive reasons . United 
States v. Hill, 120 U. S. 169, 182; United 
States v. PhiTbrick, 120 U. S. 52, 59; Bfown 
v. United States, 113 U. S. 568, 571. (Italics 
,■ ours.) | 

i 

Said court also said in National Lead Co. v. 
United States (252 U. S. 140), at page 145, thftt: 

From Edwards v. Darby (12 Wheat. 206) 

■ to Jacobs v. Pritchard (223 U. S. 200) it has 
> been the settled law that when uncertainty 
- or ambiguity, such as we have here, is found 
, s in a statute great weight will be given to the 
contemporaneous construction by depart¬ 
ment officials, who were called upon tb act 
under the law and to carry its provisions 
into effect, especially where such construc- 
‘ - tion has been long continued, as it was in 
. 3 this case for almost forty years before the 
petition was filed. United States v. Hill* 
(120 U. S. 169). j 

The construction placed by the War Department 
upon the Act of July 16, 1892, has been followed 
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for thirty-four years without any attempt by Con¬ 
gress to change it and without any attempt by any 
other department of the Government or by any offi¬ 
cer of the Army to question its correctness, except 
in the present instance. There having been a long 
acquiescence in the regulation and by it the rights 
of parties for many years having been determined 
and adjusted, it should not be disregarded without 
the most cogent and persuasive reasons. No such 
reasons have been presented by the appellee. 

Appellants submit, irrespective of other reasons 

• v c ' 

advanced in this brief, the decree of the court be- 
low is erroneous because of misinterpretation of 
the act of July 16,1892, and should be reversed. 
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THE'-' COURT ERRED IX HOLDING THAT PLAINTIFF WAS 
-•ENTITLED TO REFUND OF THE SUMS WITHHELD FROM 
. HIS PAY AND TO THE WHOLE OF HIS FUTURE PAY. 
NOTWITHSTANDING THE GENERAL ACCOUNTING OF¬ 
FICE HAD DETERMINED IN THE AUDIT AND SETTLE¬ 
MENT OF HIS ACCOUNTS THAT HE WAS INDEBTED TO 
THE UNITED STATES IN A SUM LARGELY IN EXCESS OF 
THE AMOUNT WITHHELD 

'H* ' I . 

Assuming, arguendo, that the Act of July 16, 

1892, does not apply to plaintiff, it does notj fol¬ 
low, as held by the court below, that the with- 
holding of a part of plaintiff’s pay on account 
of his indebtedness to the United States is illegal. 
Section 236, Revised Statutes, now Section! 305 
of the Budget and Accounting Act of June 10, 
1921 (42 Stat. 24), provides that all claims and ac¬ 
counts whatever in which the United States is con¬ 
cerned, whether as debtor or creditor, shall be set- 

- -i ■ 

tied and adjusted in the General Accounting Office. 
It matters not whether the accruing pay and allow- 

# ; V- *'i - 

ances of plaintiff constitutes a claim or account, 
same must be “settled and adjusted” in the General 
Accounting Office and such settlement is made by 
the terms of the Act of March 30,1868 (15 Stat. 54), 
final and conclusive on said officer, subject to appeal 
either to the Congress or to the courts. However, 
appeal to the courts can only be in accordance with 
Section 24 of the act of March 3, 1911 (36 Stat. 




;,-v yc. 


m 


. ■ 

J, v> ■ 

rC 

. 

m 





44 


1043), which limits jurisdiction in such cases to the 
Court of Claims, and whose judgments are required 
by the act of September 30,1890 (26 Stat. 537), to 
be specifically reported to the Congress for an 
appropriation before they may be paid. -. Y w 
But plaintiff contends, and the contention* was 
approved by the court below, that an Army officer 
may maintain a bill in equity in the Supreme Court 
of the District of Columbia against the Comptroller 
General, Secretary of War, Chief of Finance, and 
the disbursing officer carrying his accounts to; .re¬ 
quire them to pay the whole of his salary and allow¬ 
ances, notwithstanding the fact that the Comptrol¬ 
ler General had audited and settled his accounts, 
and had certified him indebted to the United States, 
and the Secretary of War had issued an order for 
withholding relatively small sums from his pay and 
allowances in order to balance the account. In 

OOjlOV 

other words, plaintiff contends that the withhold¬ 
ing of any part of his pay on account of his indebt¬ 
edness to the United States, as determined bv the 
Comptroller General, is contrary to law and that 
the courts of the District of Columbia have juris¬ 
diction to enjoin both the Comptroller General and 
the Secretary of War from withholding any sums 
from his pay and to require them to pay the sums 
theretofore withheld, notwithstanding the amount 
has been deposited in appropriations which, under 
Article I, Section 8, clause 12, of the Constitution, 

1 . ' ( it r 

have become unavailable and have been deposited to 
the credit of the general unappropriated fund in 





ago 


ihe Treasury from which same may not be drawn 
; exteept as provided in Article I, Section 9, of the 

Constitution. j 

! 

This contention is utterly unfounded and is not 
only unsound, hut it is revolutionary . 

•'There are printed, as an appendix to this brief, 

* , 

the Army Regulations since the earliest days pro¬ 
viding for the withholding of an officer’s pay or 
allowances when he has been overpaid and to recoup 
to the United States such overpayments as deter¬ 
mined by the accounting officers of the Treksury, 
now the General Accounting Office. These Army 
Regulations have the express approval of law, as 
shown by the references collected in the margin. 1 


1 Section 5 of the act of March 3, 1813 (2 Stat. 819), re¬ 
quired the Secretary of War to prepare Army Regulations 
which, “when approved by the President of the United 
States, shall be respected and obeyed until altered or re¬ 
voked by the same authority.* The act of April 24, 1816 
(3 Stat. 298), provided that the “ regulations in force before 


the reduction of the Army be recognized as far as the same 
be found applicable to the service, subject, however, to such 
alterations as the Secretary of War may adopt, with the 
approbation of the President.’ 7 Section 14 of the act of 
March 2, 1821 (3 Stat 616), contained a provision that the 
system of regulations prepared by Major General Scott shall 
be, and the same are hereby, approved and adopted for the 
government of the Army of the United States and of the 
Millitia when in the service of the United States. Section 
37 ,of the act of July 28, 1866 (14 Stat 357), directed the 
Secretary of War “ to have prepared and to report to Con¬ 
gress at its next session a code of regulations for the govern¬ 
ment of the Army and of the militia in actual service, which, 
shall embrace all necessary orders and forms of a general 

character for the performance of all duties incumbent on 

•bail i ' 

15498—26 - 4 ;! 
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The Supreme Court of the United States said-in 
United 'States v. ETiason (16 Peters .291, 302)., as to 
the force and effect of these regulations, that: 

The Secretary of War is the regular con¬ 
stituted organ of the President for the ad¬ 
ministration of the military establishment of 
the nation, and rules and orders publicly 
promulgated through him must be received 
as the acts of the executive, and as such, be 
binding upon all within the sphere of his 
legal and Constitutional authority. 

Sueh regulations can not be questioned or 
defined, because they may be thought unwise 
or mistaken. The right of so considering 


officers and men in the military service, including rules for 
the government of courts-martial; the existing regulations 
to Temain in force until Congress shall have acted on -said 
report.” No new code or regulation having been .-submitted, 
Section .20 of the act of July 15,1870 «(16 Stat. *319), provided 
that “ the Secretary of War shall prepare a system off gen¬ 
eral regulations for the administration of the affairs of the 
Army, which, when approved by -Congress, shall be in force 
and obeyed until altered or revoked by the same authority.” 
Regulations were prepared and submitted .to the Gongress on 
February 17, 1873, and were considered by the Military 
Affairs Gommittees of the 52d and 53d Congresses, and It 
-was concluded .that the making of such regulations should :be 
-left to “ the President, so the act of March 1, 1875. (IB 
Stat. 337)., provided that the President is hereby author¬ 
ized * * * to make and publish regulations for' the 
government of the Army in accordance with existing lawsf ’ 
Section 2-of the act of June 23,1870 '(21'Stat. 34) authorized 
and directed the Secretary of War “ to cause all the regula¬ 
tions now in force to be codified and published to the Army;” 
.and it is in accordance with these .basic .acts of 1875,aad 
im tot to Armj Rations now in force are amended 
and from time to time published. 






and treating the authority of the executive, 
vested as itis in the eenmiand of the military 
and naval forces, could not be intrusted to 
officers of any grade inferior to the Com¬ 
mander in chief; its consequences, if toler¬ 
ated, would be a complete disorganization of 
both the Army and Navy- In the present 
instance., the order was adopted by the proper 
authority, and by the same authority promul¬ 
gated to every officer, through the regular 
official organ ; and the question propounded 
to the Circuit Court was neither more nor 
less than this, whether a subordinate officer 
of the Army, insisting upon a, prior regula¬ 
tion, which he thinks either is or ought to be 
in force, shall obtain from the government 
emoluments which a subsequent order from 
his superior had warned him it was not in his 
power to require. This question cm need no 
argument for its solution. This court are, 
therefore, of opinion that the Circuit Court 
0 of the District of Columbia) ham \ erred 
* * *. (Italics ours,) ! 

G There, as here, the accounting officers of the 

United States had determined that the officer had 

' 1 ' 

been overpaid and there, as here, a specific regula- 

c. t- N «■} A,- , J 

tion sanctioned what had been done. In the case of 

-'wrM.ujs - ' " i 

bar,we have a first lieutenant of the Army chal¬ 
lenging, not the application of a regulation as in 
l&iason's .case, but going very much further and 
challenging the power of his Commander in Chief, 
The President, to issue a regulation for deduction 
dfsums from his pay on order of the Secretarwpf 


o&rwTi 
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War . Also, plaintiff would overturn the regula¬ 
tions and practices existing for more than a century . 

The current regulation is A. R. 35-1800, Army 
Regulations, and paragraphs 4 and 6 thereof read 
as follows: . , 

4. Stoppage against officer overpaid or 
failing to account .—(a) When an officer has 
been overpaid, or is indebted to the United 
States for money or property, or has failed 
properly to account for the same, the chief 
of the bureau concerned will promptly notify 
him of the amount of his indebtedness or his 
failure to account. If after such notice he 
does not refund, or make satisfactory ex¬ 
planation, or take proper action within a 
reasonable time, the matter will be reported 
to the Secretary of War. 

( b ) The Government has authority , to 
withhold money due an officer to whom an 

J '.fjj gt 

erroneous payment has been made, notwith¬ 
standing the payment was found to be 
erroneous only upon a construction of law 
made after the settlement of an account in 
which payment was allowed. 8 Comp. 
Dec. 24. 

(c) Of necessity, usages have been estab¬ 
lished in every part of the Government, 
which have become a kind of common law, 
and regulate the rights and duties of those 
who act within their respective limits, and'ho 
change of such usages can have a retrospec¬ 
tive effect, but must be limited to the future. 
U. S. v. George MacDaniel, 7 Peter 1. •, ^ 




6. Stoppage circular .— (a) The notice of 
. stoppage of officers’ pay will be prepared in 
. the form of a monthly circular to finance 
,, officers to be approved by the Secretary of 
War prior to its publication, advising them 
of stoppages outstanding at its date. When 
o v an officer’s name is borne thereon no !pav- 
rf - ment of salary will be made to him which is 
bv-r' not in accordance with the stoppage entry 
1 made against his name, even though his pay 
■ :: * accoimts may have been assigned. 

. ‘i 'tor (b) The power given to the Secretary of 
i.l War to order a stoppage of pay against a 
5 ; delinquent officer is exclusive and discrqtion- 

x , , ary, but is not to be asserted against an officer 

* ' acting under an order which he was bound to 

obey. 24 Ct. Cl. 209. ! 

This regulation was issued by the Secretary of 
War, with the approval of the President, pursuant 
to the express authority of the acts of March 1, 

: 11 * V/ >' J. . 

1875, and Jime 23, 1879, and the Supreme Court 
of the United States has expressly approved, in two 
cases, withholding of pay and allowances of Army 
officers to apply on their indebtedness to the United 
States as determined by the accounting officers of 
the Treasury, now the General Accounting Office. 

• ff jC V* f / * . • * -'Jl - ,T T 

The first case was that of Gratiot v. United States 

: ■ ■ 

(15 Peters 366), which arose in 1841, and the last 

* • j __ 

case was that of Morrow v. United States (266 NT. S. 
531), in 1924 

The identical contention was made in the Gratiot 
case that is being made on behalf of plaintiff—that 



Ms pay could not be withheld on account of a bal¬ 
ance certified by the accounting officers to be due>the 
United States. The Supreme Court of the United 
States sustained the right of withholding the pay; 
stating, page 369, that— ■ srlr 

There is another instruction asked under 
this exception, in a complicated form, but 
which mainly turns upon the consideration 
whether the treasury department had a right 
to deduct the pay and emoluments of the de¬ 
fendant as a general of the army and while 
he was chief engineer by setting them off 
against the balance reported against him oh 
account of superintendency of Forts Monroe 
and Calhoun. In our judgment the United 
States possess the general right to apply all 
sums due for such pay and emoluments to 
the extinguishment of any balances due to 
them by the defendant on any other account, 
whether owed by him as a private individual 
or as chief engineer . It is but the exercise of 
the common right which belongs to every 
creditor, to apply the unappropriated moneys 
of his debtor, in his hands, in extinguish¬ 
ment of the debts due to him . (Italics ours.) 

The Morrow case was one where the accounting 

. r > * ■ * / . ,* • - 

officers had themselves allowed Morrow certain pay 
for services as a civilian clerk in the Philippine 
Islands. He was later appointed a captain in the 
Army, and the accounting officers concluded that 
they had made an error in allowing him the pay, 
and the amount paid him was withheld from Ms 
pay as a captain in the same manner as the sums 




were withheld from plaintiff. The Court of Claims 
eonefuded (58 Ct. Cfe. 20) that the payment was 
proper, and the Government appealed same. The 
Supreme Court of the United States- disagreed with 
the view of the lower court and reverse^, the 
judgment,, stating: j 

It is unnecessary to review in detail the 
;tou :> various contentions urged in his behalf J We 
do not find them sufficient to sustain a 
- judgment; and it must be and is reversed. 

I, 1 Ah examination of the brief for appellee in the 

no iV ' ■; j ■ 

Morrow ease for the contentions so summarily dis- 

missed discloses, on pages 13 to 15, inclusive, the 
following, which are the contentions made here by" 


An amount once paid an officer can not 
lawfully be questioned, much less arbitrarily 
deducted from pay subsequently accruing to 
A>v> ' : him as a commissioned officer of the Army. 
0 ' It is found, last Par., Finding II (Red foot 

rcy 0 n 

p. 3) : 

“Still later said amount $508.89, was 
checked against him as having been errone- 
ously paid and was deducted from his sub- 
wh;: sequently accruing pay as a captain, Quar¬ 
to termaster Corps, Regular Army, and has 
,. T '. never been restored to him. 

(Jf £j. r “This court has quoted with approVal an 

. .p opinion of the Attorney General saying 
‘Without specific authority no portion of 
v the salary of an officer of the United States 
rr - may be withheld.’ Smith v. Jackson (248 
nr/* U. S. 338, 389). 
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“A portion of the payment of the $508.89, 
on'which the claim was made, rests upon, v 
even higher authority than that of the ac-7 
counting office. A part of that claim was 
covered by current appropriation and was , /! 
paid therefrom. That portion involving tfie * 
first $200 due for the fiscal year ending June 
30, 1915, was reported to Congress in epm- l x . 
pliance with the act of July 7, 1884, Ch. 
334 (23 Stat. 236, 254) (House Doc. #1186, 3; 
65th Congress, 2d Sess., * Claim s Allowed 
by Accounting Officers of the Treasury,’ p. '* 
49). By the deficiency act of Julv 8, 19i87 ) 
Ch. 139 (40 Stat. 821), Sec. 2 (pp. 837, 838)?0 
appropriations were made for the payment [3 
of all the claims ‘fully set forth in House 


Document Numbered 1186, reported to Cqp-, 

gress at its present session.’ 

♦ # # # ♦ - 


“It is stated in the brief for the United’ 1 
States (p. 3) that the decision in this ease 3 - 
will control a large number of similar >p 
claims. If by this is meant that other offi- >*y 
cers, either civil or military, have had hp- ;)V , 
dreds of dollars at a time checked against 

■ l r 'f L>-7 

them and arbitrarily deducted from their 
pay after once receiving the amounts in- * 
volved in good faith under existing rulings -- v 
and presumably spending the sums * so"^- 
received for the support of themselves and > 
their families, it only illustrates the wide- m 
spread injustice which would result from 
sanctioning the setting aside of a long- 
settled construction of this act of 19l4 
acquiesced in for many years and c onIy ' 
recently challenged. ’ 7 ' 
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A<1e6py of the brief for appellee in the Morrow 
oase'had been deposited- with the Clerk of this 
Court. As to the right of the accounting officer^ to 
reopen an account, see Soule v. United States (100 
C. SL 8). | . 

There have been numerous decisions of the Court 

■ • 1 , j 

of Claims upholding the procedure of withholding 

.rry • i 

pay^or allowances because of indebtedness to the 
Government. See, for instance, Ring v. United 
States (44 Ct. Cls. 515); Woog v. United States 
(48JCt; Cls. 80); Crowell v. United States (22 Ct. 
Cls. 69). See also Taggart v. United States (17! Ct. 
Cls/i322). j 

The reason for Army Regulations authorizing the 
withholding of pay of an Army officer because of an 
overpayment or erroneous payment determined by 
the > accounting officers is obvious. His superior 
officers and the United States should not bei re- 

i 

«quired to sue him every time he is overpaid to 
recover the overpayment. .They inform him of the 
overpayment, and if he refuses to refund same vol- 
untarily, the amoimt is deducted from his accruing 
pay.,- If he remains of the opinion that his superior 
officers are in error, his remedy is not in defying 
their orders and in seeking the aid of the Courts 
of the District of Columbia in doing so, but in a 
suit tit law in the Court of Claims, all other courts 
being denied jurisdiction of such suits by the\ ex¬ 
press terms of Section 24 of the act of Marik, 3, 

^ A ^ ' / /*\ A /“V f < —4 A m v 




These regulations for stoppage of pay of Army 
officers, which were issued- pursuant to law and 
which the decisions of the courts enforced, have 
express recognition of law. The act of March 3„ 
1911 (36 Stat. 1039), provided that— 

* * * the accounting officers of the 

Treasury, in the settlement of claims, shall 
not stop against the amount found due the 
payments for exercise of higher command 
which were made between April twentv- 
sixth, eighteen hundred and ninety-eight, 
and March eighteenth, nineteen hundred and 
seven, in accordance with regulations and 
decisions then existing: Provided' further T 
That where disallowances or stoppages on 
account of pay received for exercise of 
higher command between said dates have 
been made in the settlement of claims, the 
Auditor for the War Department is hereby 
authorized and directed to reopen said set- 
tlements and to credit the claimants the full 
amount due on their claims: * * * ; 

The act of May 26,1926, Public No. 293, provided 
that— 

r. fCT 

Be it enacted by the Senate and Bouse 

of Representatives of the United States of 
America in Congress assembled , That the 
Comptroller General of the United States is ; 

! herebv authorized and directed to allow 

„ ..XT 

credit in the accounts of disbursing officers 
for payments of commutation of quarters, 
heat, and light under the Act approved April 
16, 1918 (Fortieth Statutes, page 530), be- 
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X'inA&LXeae of a dependent parent, and as rental’ 
f: ■ - r- and subsistence allowance under the Act of 

• ' w va- i V \ | 

r r I June 10, 1922 (Forty-second Statute^ page 
. ' 625) y because of a dependent mother, made 

in good faith by disbursing officers prior to 
July 1, 1925: Provided, That where the 
d payee responded to a needy family condition 
: c. f i8 in an amount at least equal to the allowances 
^obtained by him no collection shall be made 
I: n on account of payment of the allowanced to 
him prior to Judy 1,1923; and amounts here- 

, i>:i-tofore collected as refund of the allowances 

> ... _ .1 *£&&£ 

:■;;u; I obtained in such cases prior to July 1,, 1923, 
'!■■!; -notwithstanding the protest of the payee, 
/V ) At either by stoppage of pay, payment in cash, 
i» 8 /-j allotment of pay, or offset, shall be refunded; 

o^ibut this proviso shall not be applicable 
siui where the payee has admitted there wad no 
; r dependency on him, or where he has refused 
v ? to furnish evidence of the dependency^ or 
-.tee I where the payee has voluntarily refunded the 
h ‘t ^payments in whole or in part, or has submit¬ 
ted no claim for the allowances in the nature 
of a protest against offset of his pay as 
refund of the payments. 

Plaintiff contended in the court below, and will 
no doubt contend here, that it requires an express 
statute to authorize the withholding of sums of an 
indebtedness to the United States, as determined 
by the General Accounting Office, and on order of 
the Secretary of War. It is obvious, however, that 
the law is exactly the contrary. It requires an ex¬ 
press statute to exempt the pa/y of cm Army officer 


from deduction on order of the Secretary of War 
in accordance with regulations and practice of a 
century because of an overpayment determined to 
be due the United States . How can it be seriously 
contended in face of the regulations and practice 
of a century, in face of the decisions of both the 

Supreme Court of the United States and the Court 

'' «->vr „ 

of Claims, and in face of the express statutes of 
Congress exempting certain classes of overpay- 
ments to Army officers from deductions from their 
pay, that the procedure followed in this case is in 
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guage of the appropriation in said case and in 
Brashear v. Mason (6 How. 92), are quoted in jux¬ 
taposition for comparison of their term: 

The Sundry Civil act of March The general appropriation act 
3, 1915 (38 Stat. 883), appro- of March 3, 1845 (5 Stat 790), 
priating funds for the Panama appropriated funds— 

'Canal Zone 'for -the fiscal year 
1916, provided: 

44 For Civil government of the 44 For pay of commission, war- 
Panama -Canal and -Canal Zone; rant and petty officers, and sea- 
salaries of district judge, $6,000; men, including the engineer coigns 
district attorney, $5,000; mar- of the Navy,-two million five hun- 
shal, $5,000,” etc. dred and nine thousand one .hun¬ 

dred and eighty-nine dollars.” 

' The Supreme Court of the United States, in 
affirming the decree of the lower court refusing to 
grant a writ of mandamus against the Secretary of 
the Navy, said in the Brashear case that— 

Besides the duty of inquiring into and as¬ 
certaining the rate of compensation that may 
be due to the officers, under the laws of Con¬ 
gress, no payment ean he made unless there 
has been an appropriation for the purpose. 
And if made, it may have become already 
exhausted, or prior requisitions may have 
been issued sufficient to exhaust it. 

The Secretary is obliged to inquire into 
the condition of the fund, and the claims al¬ 
ready charged upon it, in order to ascertain 
if there is money enough to pay all the accru¬ 
ing demands, and if not enough, how it shall 
be appropriated among the parties entitled 

. • ’iqoiv.- 

to it. 

These are important duties, calling for the 
exercise of judgment and discretion oh the 





n r > t n.. part oof the iar^cfe: the *gen- 

: , i; era! creditors ofthe governmeirt,fo the pay¬ 
ment of whose demands thepartieular fund 
is applicable, are interested, as well as the 
government itself. Jut most, the Secretary 
is but a trustee of thefund for the benefit of 
aH those who have claims chargeable upon 
•tgy-: ,ao it, and, like other trustees, is bound t6 ad- 
- Mr ' f:i minister it with-a view to the rights and 
interests of all concerned. ! 

.. i* o i >* \ • 

It will not do to ^say that the result of the 
proceeding by mandamus would show! the 
* u " title of the relator to his pay, the amount, 
£ x.-:and whether there were any moneys in the 
• -r treasury applicable to the demand; for upon 
this ground any creditor of the government 
wouldhe enahled toanforcehis claim against 
it, through the head of the proper depart- 
V ment, by means of this writ, and the proceed- 

1 ( , ings by mandamus would become as -eom- 


\ government, as the action of assumpsit to 
J j enforce like demands against individual 

When it was determined that Judge Jackson was 
not indebted to the United 'States and the Congress 
had appropriated aspeeific sum as his salary, there 
was: a ministerial duty to perform. The Smith v. 
Jackson case is thus -entirely in harmony witjh the 
Brashecvr v. Mason case. iNo specific, sum was ap¬ 
propriated, for salary of the officer in the Brashear 

case, and for purpose of comparison, we .also quote 

■ ■ ... . 

in juxtaposition the appropriation acts ip the 
Br.ashear case and in the 'ease at bar: 





The general appropriation act The general appropriation act 
of March 3, 1845 (5 Stat. 790), of February 12, 1925 (43 Stat, 
appropriated funds— 895, 896), appropriated funds—- 

44 For pay of commission, war- “For pay of officers of the line 
rant, and petty officers, and sea- and staff, $29,809,300 ”; 44 For ad¬ 
men, including the engineer ditional pay to officers for length 
corps of the Navy, two million ' of ' service, $5,529,998 ”; “ For 

five hundred thousand one hun- rental allowances, including al- 
dred and eighty-nine dollars.” lowances for quarters to * en¬ 
listed men on duty where public 
quarters are not available, $6,- 
200,000”; and “For subsistence 
allowances, $5,550,000.” * 

Neither the general appropriation act of March 
3, 1845, nor the general appropriation act of Feb¬ 
ruary 12,1925, fixed the amount of pay and allow¬ 
ances that should be paid to each individual officer. 
See infra, pp. 65-69. A formula for determining 
such pay and allowances has been fixed by the act 
of June 10, 1922 (42 Stat. 625, 633), and other 
statutes upon the basis of certain facts and the re¬ 
ports of the Court of Claims and of the Supreme 
Court of the United States contain many decisions 
as to the proper interpretation of similar formulae. 
(B. 11-13, 16-17.) It is only necessary here to 
point out that nowhere in the answers of appellants 
is the amount of monthly or annual pay and allow¬ 
ances admitted. In fact, the amount of such pay 
and allowances is not even alleged in the bill of com¬ 
plaint nor is it fixed in the decree below and this 
controversy arose over the proper amount payable 
to appellee. Since the Supreme Court of the 
United States has held in the Brashear case 
that the determination of the amount of pay 
due an Army officer, if any, is a discretionary 
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duty, there should be a similar holding in this case. 
See Decatur v. Paulding (14 Peters, 497) ; Bedside 
y. Walker (17 How., 276); and United States v. 
Guthrie (17 Howard, 284). Indeed the Court said 

io'H " 

inihe Brashear case ( pp . 100-101 ) that even “if the 
plaintiff had made out a title to his pay as an officer 
of the United States Navy, a mandamus would not 
lie in the Court below to enforce the payment . f It 
also said in the Guthrie case , that— 

I • 

The only legitimate inquiry for ouy de- 
termination upon the case before us is this: 
Whether, under the organization of the Fed- 
eral Government, or by any known principle 
of law, there can be asserted a power ip the 
‘ v ■ >i Circuit Court of the United States for the 
'- :i rr District of Columbia, or in this couijt, to 
; 5 : ii; command the withdrawal of a sum or sums 
: ,rjL'.*•!•■ of money from the treasury of the United 
,j >% States, to be applied in satisfaction of dis- 
r,,. f puted or controverted claims against) the 
United States? This is the question, the 
very question presented for our determina¬ 
tion; and its simple statement would seem 
to carry with it the most startling con- 


!i • to carry with it the most startling 
n siderations—nay, its unavoidable negation, 
unless this should be prevented by some posi- 
; r) tive and controlling command ; for it would 
„. occur, d priori, to every mind, that a treas- 
ury, not fenced round or shielded by fixed 
and established modes and rules of admin¬ 
istration, but which could be subjected to 
i any number or description of demands, as- 
uo serted and sustained through the undefined 

15498—26-5 
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and undefineable discretion of the courts, 
■ivould constitute a feeble and inadequate 
provision for the great and inevitable neces¬ 
sities of the nation . The government wider 
such a regime, or, rather, under such an ab¬ 
sence of all rule, would, if practicable at all, 
be administered not \by the great depart¬ 
ments ordained by the constitution and laws, 
and guided by the inodes therein prescribed, 
but by the uncertain, and perhaps contra¬ 
dictory action of the courts, in the enforce¬ 
ment of their views of private interests . 

(Italics supplied.) 

, * 

We submit that independently of the century-old 
regulations and practices with respect to withhold¬ 
ing on orders of the Secretary of War of sums 
from the current pay of an Army officer because 
of his indebtedness to the United States, wffiich 
have received both legislative and judicial , ap- 
proval, the Smith v. Jackson case is clearly dis¬ 
tinguishable from the Brashear, Decatur, Guthrie, 
and Beeside cases, and that the latter cases and 
not the Smith v. Jackson case are controlling here. 
If we are correct in our application of these cases, 
it necessarily follows that the decisions of the Dis¬ 
trict courts in Dillon v. Groos (299 Fed. 851), 
Howe v. Elliott (300 Fed. 243), and Mare v. Alex¬ 
ander (2 Fed. 2d, 895), as well as the Circuit Court 
of Appeals for the First Circuit in the latter case 
(5 Fed 2d, 964) are erroneous, as was pointed out 
by the District Court in Emerson v. Baker (3 Fed. 
2d, 830), and by the Circuit Court of Appeals for 
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the Ninth Circuit in Barber v. Hetfield (4 Fed. 2d, 
245), because of misapplication of Smith v. Jack- 

son, as well as being contrary to the unanimous 

» 

decisions of the Supreme Court of the United 
States from 1813, in McIntyre v. Wood (7 Crunch 
504) to the present day in Covington Bridge Com¬ 
pany v. Hager (203 U. S. 422). With all possible 
deference, opinions of the District and Circuit 
Courts contrary to the unanimous decisions of the 

Supreme Court of the United States for more than 

> , t % 

an hundred years should not be cited and followed 
by another appellate court when the errors\ are 
brought to its attention, and particularly whety the 
regulations, practices, statutes, and decisions here 
involved do not appear to have been brought to 
the attention of said courts. 

We submit on this phase of the case that the 
Smith v. Jackson case is not an authority for the 
issue of an injunction in this case, and that the 

decisions of the District Courts in the Howe, Dillon, 

. | 

and Alexander cases and of the Circuit Court of 

Appeals in the later case should not be followed be¬ 
cause: (1) They are contrary, on jurisdictional 
grounds, to the unanimous decisions of the Supreme 
Court of the United States, as pointed out in the 
Emerson v. Baker and Barber v. Hetfield cases, 
and (2) They wholly misinterpreted and.misap¬ 
plied the Smith v. Jackson case. We also submit 
that the decision of this Court in MoCarl v. Cox 

r r | ro 

rests on a misapplication of Smith v. Jackson, and 
thahthis Court’s decisions in Carroll Electric tom- 



pany v. McCarl (8 Fed. 2d, 910), and in Margulies 
v. McCarl (10 Fed. 2d, 1012), eorreetly state the 
principles which should be applied to this case. 
Furthermore, the McCarl v. Cox case concerned the 
pay of a Navy officer and the statutes, regulations, 
and some of the decisions of the Supreme Court of 
the United States here brought to the attention of 
the Court as sanctioning the stoppage of pay of 
Army officers were not brought to the attention of 
the Court as applicable to Navy officers. The Cox 
ease may very well be distinguished from this case. 
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THE DECREE IX THIS CASE IS VOID BECAUSE SO IX- 


DEFIXITE THAT IT CAX NOT BE CARRIED OUT 


It is a fundamental rule of equity that a manda¬ 
tory decree must be definite and certain as to the 

, ; i - . v 

duty enjoined so that those directed therein to per- 

. » J { * * . s 

form some act or acts will know what they are 
directed to do. We submit that the decree in this 
case plainly violates this rule and we challenge this 
or any other court to determine from the bill of 

i 

complaint, the answers and the decree, the act or 
acts, the appellants in this case are commanded to 
perform. 

The decree provides (R. 30) that— 

* * * the defendants, Dwight F. ijavis, 
Kenzie W. Walker, and Carl Halla, and their 
subordinates in the War Department are en¬ 
joined and commanded to cause to be paid 
and to pay the plaintiff any and all sums 
heretofore withheld from plaintiff r s pay and 
allowances because or by reason of said dis¬ 
puted claim, and to continue to pay to the 
. plaintiff his regular pay and allowances in 
the usual and customary manner in which 
officers of the Army are paid, notwithstand¬ 
ing any disputed claim or any demand of the 
defendant J. Raymond MeCarl, set up 
against plaintiff as mentioned in said bill of 
complaint. „ i 
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Obviously, the first question to arise is the 
monthly or annual amount of appellee’s pay and 
allowances which appellants are commanded to 
pay. The pay of Army officers is computed in ac¬ 
cordance with the act of June 10, 1922 (42 Stat. 
627,633), and related statutes, on the basis of grade 
held, character of first appointment in the Army, 
length of service in either the Army, Navy, Marine 
Corps, Coast Guard, Public Health Service, ’and 
Coast and Geodetic Survey, and character of serv¬ 
ice in either of said services. The amount of al- 

/• r 

lowances is also computed in accordance with said 

_ i 

act of June 10, 1922, on the bakis of whether the 
officer occupies public quarters in the full number 
authorized for his grade and if not, whether his 
superior officer has certified that a lesser number is 
not sufficient for his needs, whether he has a wife 
or children or a mother, and if the latter whether 
she is in fact dependent upon him for her chief 
support. In other words, the amount of either pay 
or allowances to which a first lieutenant may be 
entitled depends upon mixed questions of law and 
fact and there may easily be differences of opinions 
with respect thereto. In fact, there are many deci¬ 
sions of the accounting officers of the United States, 
Court of Claims, and the Supreme Court of the 
United States over the proper interpretation of 
the pay law, and we venture the assertion that there 
are now pending in the Court of Claims not less 
than 300 suits over disputed questions arising under 
the act of June 10, 1922, and related statutes, or 
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with respect to disputed questions of fact arising 
under these statutes. 

The decree in this case commands the appellants 
to pay appellee “his regular pay and allowances.” 
The decree does not undertake to state what are 
appellee’s pay and allowances. In fact, this injjunc¬ 
tion was sought against the appellants because of a 
dispute as to whether the mother, who had an 
income of $1,670 a year and property valued at 
$19,892 was in fact dependent upon appellee for 
her chief support. 

Does the decree mean that either or both rental 

>-■ ■ 1 ’ 

and subsistence allowances which accrue under the 
act of June 10,1922, for a mother in fact dependent 
upon an officer son shall be paid to appellee of does 
it mean that these allowances shall be excluded? 
There is nothing in the decree to determine the 
question. Does the decree mean that appellee shall 
be paid either or both rental or subsistence Allow¬ 
ances for a wife and children? There is nothing 
in the decree to indicate an answer to the question. 
Does the decree mean that appellee is to receive 
the base pay of the second, third, fourth, or| some 
one of the other pay periods ? There is absolutely 
nothing in the decree or in any of the pleadings 

i 

which does or could give an answer to any of these 

i 

questions and yet the decree commands the Appel¬ 
lants to pay appellee “his regular pajf and 
allowances.” 

; ! Does the decree mean that the appellants shall 
determine all of these many questions of law and 
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fact and pay appellee at their peril ? Does it mean 
that they shall pay this “regular pay and allow-, 
ances” notwithstanding he is on leave in excess of 
that allowed by law and under section 1265, Re¬ 
vised Statutes, can be paid only one-half thereof ? 
Must courts-martial be rendered impotent to en- > 
force discipline on appellee under the Articles of 
War by the decree commanding that appellee con¬ 
tinue to be paid “his regular pay and allow¬ 
ances”? Does the decree require such “regular 
pay and allowances” to be paid to appellee even 
though he may render himself incapable of per¬ 
forming his military duties through intemperate 

A 

use of liquors, drugs, or association with women 
of easy morals, and even though the act of April 
27, 1914 (38 Stat. 353), as amended, forfeits ; all, 
pay and allowances under such circumstances?. *^. . 

Jason in his search for the Golden Fleece, was 
in an enviable position compared with the appel¬ 
lants for Jason did have the sun, moon, and stars, 
to guide Mm while the appellants have absolutely 
no guide in the decree as to what they shall do or 
how they shall do it. Furthermore, on the one hand 
the Constitution and the statutes command the ap¬ 
pellants to take no money from the Treasury unless 
appropriated by Congress and then only for spe¬ 
cific purposes (Section 3678 R. S.), for violation of 
which they are subject to impeachment and rightly 
so. On the other hand, if they disregard the decree 
of the court below, whatever it may mean, they are 
subject to attachment for contempt. 













CONCLUSION 

We submit for all of the foregoing reasons that 

f ^'1 » / 

the decree of the court, below was erroneous and 
should be reversed with directions to dismiss the 
bill of complaint. ... 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney , 

Leo A. Rover, 

Assistant United States Attorney , 

0. R. McGuire, 

Attorneys for Appellants . 

M. C. Cramer, 

Z. Lewis Dalby, 

R. L. Golze, 

Of Counsel. 
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Army Regulations since 1821 providing for stoppage of 

the pay of an Army officer indebted to the United 
hi States 

1821 Regulations, paragraphs 15 and 16 (page 
248): 

15. Stoppages from the pay of commis¬ 
sioned officers will be reported, through the 
paymaster general, by the proper auditor, 
and special instructions given in each case. 

16. Paymasters are to report immediately, 
to the paymaster general and proper audi- 

va o tor, any stoppages they may make froih the 
t pay of commissioned officers, that credit may 
be given for the same. Other stoppages they 
will note on the rolls or accounts on which 
they are made, and charge themselves, in 
their general account current, with the 
amount so stopped. Complete lists of [these 
stoppages are to accompany the accounts 
when they are rendered for settlement. | 

t at I 

1825 Regulations, paragraphs 1121-1122 (page 
284): I' 

(Same as in paragraphs 15 and 16 of 1821 Regu¬ 
lations.) 

1835 Regulations, Article XLYIII, paragraph 
6 (page 192) : , |. 

- f '■ . J - , , « 

6. When the Comptroller of the Treasury 
directs stoppages to be made from the pay of 
officers or soldiers, on account of balances 




found to be due to the United States, on the 
books of the Treasury, the Paymaster Gen¬ 
eral will transmit copies of the statement to 
the Paymaster in whose district the officers 
and soldiers may be serving. In all cases the 
deductions must be made before payment, 
unless written evidence is produced from the 
accounting officers of the Treasury, that the 
balances debited to the officers or soldiers 
have been accounted for. Deductions thus 
made shall not debar them from credits to 
which they may thereafter show themselves 
justly entitled. 

1841 Regulations, section 1238 (page 341) : 

(Same as Article XLVIII, paragraph 6 of 1835 
Regulations.) 

1857 Regulations: 

< 1174. No person in the military service, 
while in arrears to the United States, shall 
draw pay. When the Secretary of War shall 
find by report of the Comptroller of the 
Treasury, or otherwise, that an officer of the 
army is in arrears to the United States, the 
Paymaster General shall be directed to stop 
his pay to the amount of such arrears, by 
giving notice thereof to the paymasters of 
the army, and to the officer, who may pay 
over the amount to any paymaster. And no 
paymaster shall make to him any payment 
on account of pay until he exhibits evidence 
of having refunded the amount of the ar¬ 
rears, or that his pay accrued and stopped 
is equal to it, or until the stoppage is re¬ 
moved by the Paymaster General. 

1861 Regulations, paragraph 1319 (page 342) : 

(The wording of this Regulation is the same as 
that of paragraph 1174 of the Regulations of 1857.) 

1863 Regulations, paragraph 1350 (page 352) : 






(The wording of this regulation is the same as 
that of paragraph 1174 of the Regulations of 1857.) 

1881 Regulations, paragraphs 2445, 2446, and 
2447 (page 260) : j 

2445. When, by report of the Second 
Comptroller of the Treasury, or of any Bu¬ 
reau of the War Department, it is ascer- 

^ , tained that an officer of the Army has been 
overpaid, or is indebted to the United States 
for money, property, or supplies, or has 
., failed properly to account for the same, the 
Paymaster General will notify the officer of 
the charge. 

If refundment or satisfactory explanation 
be not made within a reasonable time, the 
Paymaster General will, on the order oi the 
Secretary of War, give notice of the ^top- 
page of the officer’s pay until the overpay¬ 
ment or indebtedness is satisfied. 

Should the officer in his explanation ap- 
peal to the Secretary of War, the Paymaster 
General will submit the case for decisiop be¬ 
fore enforcement of the stoppage (vide para¬ 
graph 2446, Regulations). (Regs. 1863, Par. 
1350 ;G. 0.119,1877.) . ] 

2446. The notice of stoppage of officers’ 
pay will take the form of a monthly circular 

l ; to Paymasters, advising them of stoppages 
in force at its date. This circular will be 
submitted to the Secretary of War for his 
approval prior to publication. 

When an officer’s name is borne upon this 
■ v circular, no payment of salary will be made 
to him which is not in accordance with the 
stoppage entry in the case. Paymasters dis- 
regarding this requirement in any case will 
t)f ; be held liable for the amount of the j stop- 
: page. (G. O. 119, 1877.) j 

2447. Overpayments to an officer are to 
be deducted on first payment after notice of 
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stoppage, even if the pay accounts have been 
assigned. The assignee takes the account 
subject to all risks of stoppage. (P. M. G., 
Apr. 9, 1862.) Tf . .. 

1889 Kegulations, paragraphs 1488, 1489,’ 1450, 
and 1491 (page 165) : 

1488. When it is ascertained, by any bu¬ 
reau of the War Department, that an officer 
has been overpaid, or is indebted to the 
United States for money or property, or has 
failed properly to account for the same, the 
chief of such bureau will promptly notify 
him of the amount of his indebtedness, or 
his failure to account. If, after such notice, 
he does not refund or make satisfactory ex¬ 
planation, or take proper action within a 
reasonable time, the matter will be reported 
to the Secretary of War. 

1489. Stoppages may be made against the 
pay of officers, on the order of the Secretary 
of War, for overpayments, for illegal dis¬ 
bursement, or loss through fraud or neglect, 
of the public funds; and for deficiencies in, 
loss of, and damage to, military supplies, un¬ 
less they furnish proof that the deficiency, 
loss, or damage was not occasioned by any 
fault on their part. 

1490. The notice of stoppage of officers’ 
pay will be prepared in the form of a 
monthly circular to paymasters, advising 
them of stoppages outstanding at its date. 
This circular will be submitted to the Secre¬ 
tary of War for his approval prior to its 
publication. When an officer’s name is 
borne thereon, no payment of salary will be 
made to him which is not in accordance with 
the stoppage entry made against his name. 

1491. Overpayments to an officer will be 
deducted on the first payment, after a no¬ 
tice of stoppage against him is received, even 





";t Y)d if the pay accounts have been assigned. The 
•In • r <; assignee takes the account subject to all risks 
of stoppage. 

1895 Regulations, paragraphs 1343, 1344, 1345, 
and 1346 (page 189) : 

1343. When an officer has been overpaid, 
. or is indebted to the United States for money 

; or property, or has failed properly to! ac¬ 
count for the same, the chief of the bureau 
concerned will promptly notify him of the 
amount of his indebtedness, or his failure 
to account. If after such notice he does not 
refund, or make satisfactory explanation, or 
take proper action within a reasonable time, 
the matter will be reported to the Secretary 
of War. 

1344. On the order of the Secretary of 
War, stoppages may be made against the pay 
of officers for overpayments, illegal disburse- 

x y ment, or loss through fraud or neglect of the 
public funds, and for deficiencies in, loss of, 
or damage to, military supplies, unless proof 
be furnished that the deficiency, loss or (flam- 
age was not occasioned by any fault on their 
part 

1345. The notice of stoppage of officers!’ pay 
will be prepared in the form of a monthly cir- 

" ; y eular to paymasters, advising them of stop¬ 
pages outstanding at its date. This circular 
will be submitted to the Secretary of War 
for his approval prior to its publication. 
When an officer’s name is borne thereoja, no 
payment of salary will be made to him which 
is not in accordance with the stoppage entry 
made against his name. 

1346. Overpayments to an officer will be 

V deducted on the first payment after a notice 

! of stoppage against him is received, even if 

on i» $b e pay accounts have been assigned 
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In all the following regulations the Regulations 
of 1895 are carried forward with the exception of 
some slight changes in the wording which do not 
affect the meaning or intent thereof: 

1901 Regulations, paragraphs 1497, 1498, 1499, 
and 1500 (page 207). 

1904 Regulations, paragraphs 1336, 1337, 1338, 
and 1339 (page 195). 

1908 Regulations, paragraphs 1328, 1329, 1330, 
and 1331 (page 224). 

1910 Regulations, paragraphs 1331, 1332, 1333, 
and 1334 (page 237). 

1913 Regulations, paragraphs 1308, 1309, 1310, 
and 1311 (page 265). 

The Army Regulations now in effect are A. R. 
35-1800, December 15, 1924, paragraphs 4, 5, and 
6 of which are as follows: 

4. Stoppage against officer overpaid or 
failing to account. — (a) When an officer 
has been overpaid, or is indebted to the 
United States for money or property or has 
failed properly to account for the same, the 
chief of the bureau concerned will promptly 
notify him of the amount of his indebtedness 
or his failure to account. If after such 
notice he does not refund, or make satis¬ 
factory explanation, or take proper action 
within a reasonable time, the matter will be 
reported to the Secretary of War. 

( b ) The Government has authority to 
withhold money due an officer to whom an 
erroneous payment has been made, notwith¬ 
standing the payment was found to be erro¬ 
neous only upon a construction of law made 
after the settlement of an account in which 
payment was allowed. 8 Comp. Dee. 24. 

(c) Of necessity, usages have been estab¬ 
lished in every part of the Government, 
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which have become a kind of common law, 
j 0 a0 and regulate the rights and duties of those 
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0 who act within their respective limits, and 
no change of such usages can have a retro¬ 
spective effect, but must be limited toj the 
future. U. S. v. George MacDaniel, 7 
Peter 1. 

5. Stoppage against officer responsible for 
overpayments, illegal disbursements, etc .— 
On the order of the Secretary of War, stop¬ 
pages may be made against the pay of offi¬ 
cers for overpayments, illegal disbursements, 
or loss through fraud or neglect of the public 
funds, and for deficiencies in, loss of, or 
damage to military supplies, unless proof be 
furnished that the deficiency, loss, or damage 
was not occasioned by any fault on their part. 

6. Stoppage circular .—(a) The notice of 
stoppage of officers’ pay mil be prepared 
in the form of a monthly circular to finance 

^ officers to be approved by the Secretary of 
■tsoifio War prior to its publication^ advising them 
rvdt of stoppages outstanding at its date. When 


-I -v- an officer’s name is borne thereon no pay¬ 


ment of salary will be made to him which 
v Ij-qft. is not in accordance with the stoppage entry 




^ oib^made against his name, even though his pay 
ii oirg accounts may have been assigned. 

(b) The power given to the Secretary of 
aoihu; War to order a stoppage of pay against a 
ed [[ r.: delinquent officer is exclusive and discre¬ 
tionary, but is not to be asserted against an 
oj vDofficer acting under an order which he was 
rrs mo bound to obey. 24 Ct. Cl. 209. 
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